
Mari Iyn Castro
P.O Box 64002
Virginia Beach, VA 23462

June 19", 2008

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, S.W.
Washington, D.C. 20554

RE: EX PARTE PRESENTATION
Exclusive Service Contracts for the Provision of Video Services in Multiple
Dwelling Units and Other Real Estate Developments, MB Docket No. 07-51
Further Notice of Proposal Rulemaking

Dear Ms. Dortch:

On June 18"',2008 consumers from the State of Virginia and Florida met with Ms.

Elizabeth Andrion Legal Advisor to Chairman Kevin J, Martin. The purpose of this meeting was

to provide consumer feedback on the business activities of our telecommunications providers, and

how it pertains to MB Docket No. 07-51.

Specifically, we provided Ms. Andrion information regarding the unfair business

practices of our telecommunications providers, their market manipulation and monopolization

tactics, and the clear connict of interests that exists through the management ofcontracts that

obtain their services. Additionally, we discussed how bulk billing arrangements have enabled

these providers to continue these practices unabated.

Based on our discussions, consumers from the State of Virginia and Florida are

respectfully asking the commission to prohibit any type of bulk services, bulk billing, exclusive

bulk billing and exclusive marketing agreements. It is our belief that these types of agreements
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are attempts to bypass current telecommunications and antitrust laws'. Further, these

corporations (MVPD, PCO, DBS or Special Purpose Entities) provide telecommunication

services to a large number of customers using monopolies with prevailing or new service

providers, under unregulated conditions, and with disregard to consumers' rights'.

It is our further opinion that bulk services or bulk billing agreements are more

burdensome on consumers than exclusivity clauses alone because bulk billing agreements cover

bulk services that typically includes cable, internet and telephone. These services are also

provided at a premium price under the false pretense of getting a special price or a discount.

Additionally, the creator of the special purpose entity profits from the discount and the customers

end up paying standard market rates or worseJ Bulk Services arrangements are also contrary to

Congressional efforts to advance broadband technology in the United States.

Through the administration of these bulk billing agreements, our telecommunications

providers are able to eliminate competition and limit telecommunication advances for the

communities affected. These providers simply do not have the infrastructure to keep up with

technological advances or deliver comparable market offerings.

The only effective means to improve our arrangements is through o!'<'n competition

markets with consumer and community protections. Any company, regardless of industry sector,

that provides telecommunications or cable services, should be regulated. No citizen of the United

States of America should have to review hundreds of pages of contracts or spend thousands of

dollars to hire a lawyer to obtain or change telephone, cable or internet services.

I U.S.C § 2, Monopolizing trade a felony; penalty
http://www.law.comell.eduluscode/15/usc sec 15 00000002----000-.html
2 47 U.S.C. 151, Communication Act of 1934
http://www.law.comell.eduluscode/47/usc sec 47 00000 151- m OOO-.hrml
J Reply Comments City of Reedsburg Exhibit A Charter Communication Agreement
http://fiallfoss.fcc.gov/prod/ecfslretrieve.cgi?nalive or pdr~pdr&id document=6519862759
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Our discussion points were consistent with comments previously filed in this proceeding.

A summary of topics of discussion were provided to Ms. Elizabeth Andrion. A copy has also

been provided here as an attachment and should be included in the record of this proceeding.

Sincerely,

Mari Iyn Castro

Cc: Dwayne F. Cotti
Brian Beahm
Zuriel Cabrera
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Introduction

 Consumers within the States of Virginia and Florida are currently being provided 

telecommunications services through contractual arrangements that limit competition, prevent 

technology refreshes, have pricing structures that do not represent market trends, and in some 

cases are administered by parties that are in a conflict of interest.  The ability for these contractual 

situations to exist is born from exclusivity clauses coupled with bulk billing arrangements. 

 The following provides information regarding three specific arrangements and argues for 

the implementation of regulations that bans bulk services arrangements. 

 

Summary of Three Contractual Arrangement 

A. Lexington, VA 

By Marilyn Castro 

Currently, we have a Communications Agreement, Instrument Number 20060126000139270 

recorded in the City of Virginia Beach, VA between our Master Homeowner Association and a 

“Special Purpose Entity, Lexington Infrastructure Management (LIM)” enclosure (1). The 

developer owned LIM was created to provide communication services to our community. This 

contract is for a term of up to 75 years. The LIM, in turn, entered into a contract with COX 

Communications for delivery of the actual services.  This contract was placed into effect before 

most homeowners moved in and during the period of declarant control. Additionally, this contract 

binds all homeowners to pay $146.00 per month for Communications Services as part of our 

homeowner’s assessments.   The Master Homeowners Association is currently controlled by the 

developer and Cox Communications is the only provider of services on the property. 

Although, homeowners have the ability to contract directly to other vendors for services, 

due to the bulk services agreements in our HOA managed contract we still are required to pay our 

full $146.00 monthly fee to the master homeowner association. The contract requires each 

homeowner to pay the communication assessments regardless; homeowners intend to use the 
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Basic Services. This contract creates a financial burden to the HOA as the collector for the 

assessments of each unit. Section 4.5 give the right to the LIM to suspend the provision of Basic 

Services to all Homeowners (including those that are current in the homeowner assessments) 

if the Master Homeowner Association pursuant to this agreement are in arrears for more than 

sixty (60) days. 

There are no incentives for other providers to invest in a community locked for 75 years, 

which limits our alternatives. Additionally, all prospective customers are bound to Cox 

Communications, and most families cannot afford or simply would not pay twice for similar 

services.  This raises the question; is the LIM acting as a private cable operator engaged in a bulk 

services contract as the only established cable operator violates antitrust laws?  “A cable operator 

taking “channel service” from a common carrier, without having ownership of the transmission 

facilities, is none the less a cable operator.”1  

There are other newly built communities in our area that have the same type of 

agreement; some using COX Communications or Charter Communications and in contract with a 

created “Special Purpose Entity”. Instrument number 20071004001351240 recorded in the City 

of Virginia Beach, VA reflect a new community of 334 units not yet 10% built, with a 

communication agreement in place. 

Under these bulk services contracts the goals of the Virginia Telecommunication Bill of 

Rights could never be attained2. Customers will never be able to chose among providers or have a 

clear and understandable bill.  The Cable Television Consumer Protection and Competition Act 

of 1992 Sec 14, details that cable billing should be itemized.3

We have never received an itemized cable or phone bill from our association. Even when 

Cox sends us a bill every month it contains telephone charges set to $0.00 and only outlines 

                                                 
1 From case No.98-50874 Us Court of Appeals for the Fifth Circuit City of Austin V. Southwestern Bell 
Video Services, INC., http://www.millervaneaton.com/briefs_memos/austin_brief.html
2 Virginia State Corporation Commission Bill of rights, http://www.scc.virginia.gov/puc/bor.aspx  
3 Cable Television Consumer Protection and Competition Act of 1992 Sec 14, 
http://www.caltelassn.com/Reports06/CommLaw/CableTVConsumerProtectionAct1992.pdf  
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additional fees for services that are not included in the established contract. This is in direct 

contradiction to the Cable Television Consumer Protection and Competition Act of 1992 Sec 14 

and the Virginia Telecommunications Bill of Rights.   

As a paying customer, we don’t know the itemized value of telephone, internet or cable.  

We also don’t know how much the special purpose entity gets paid. Section 5.2 (e) of the 

communication agreement explain the relationship between the developer and the LIM. 

Lim Affiliation with Developer “The association acknowledges that LIM is an affiliate of 

Sandler at Brenneman Farm, L.L.C., the developer of the Development, and that LIM 

will receive compensation from the Association for its performance under this Agreement 

through the charges to the Association for the Basic Services.” 

 We have requested a copy of the contract between LIM and Cox Communication. Although, 

homeowners are third party to this agreement, the request for contract information was denied.  

We have no information on the level of service and contract clauses that control the services that 

we pay every month. 

The way these contracts are placed take advantage of consumers.  In our case, critical 

documents on the disclosure were improperly referenced and contract procedures were not 

followed. These agreements are one sided and the developer is using their upper hand to tie 

owners to a roughly perpetual agreement. The developer as the declarant of the Homeowners 

Associated has the fiduciary duty to protect the owner’s interest. Further concerns addressed to 

the developer, homeowner association and COX remains mostly unanswered.   

Looking for answers, we requested an investigation by the Virginia State Corporation 

Commission (SCC) enclosure (2).  When the developer and COX were faced with billing 

questions based on the Cable Television Consumer Protection and Competition Act and Virginia 

Bill of Rights, Cox Communications and the developer’s attorneys drafted a totally unrelated 

response avoiding the issue, and claiming that the developer properly effected and disclosed the 

contract. The procedure to effect the “Agreement to Obtain Communication Services” as 

explained by the developer’s attorney, Ms. Carol Hahn Esq. in a Cox Communications Letter, 
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mentioned that the “Communications Service Agreement” was received as part of the disclosure 

package.  The “Communication Agreement” was not enclosed in the disclosure package for many 

homeowners.  We had to go to the Virginia Beach City Court, clerk office to get a copy of this 

agreement. 

On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To 

Become a Binding Purchase Agreement referenced a contract Titled “Agreement To Obtain 

Communication Services” with Instrument Number 20060126000139260.   Instrument Number 

20060126000139260 is not the “Agreement to Obtain Communication Services” but rather the 

“Declaration of Protective Covenants and Restrictions”.  Instrument Number 

20060126000139260 references a “Communications Service Agreement”.  However, there are no 

instrument numbers attached to this reference.  Since the contract was not properly referenced, it 

was not disclosed.  

Further, Ms. Hahn mentions that each homeowner signed a Homeowners Agreement 

enclosure (3).  We have asked the closing agent for a signed copy of the Homeowners Agreement 

and nobody can find it. Equity Title, a developer own company, conducted the closing on our 

property and informed us that the developer doesn’t have the signed Homeowners Agreement.  

The developer has ignored all ours requests, and continues to enforce this contract.  

At the time, our only choice is to seek resolution within our court system.  However, we 

tried to hire an attorney who delivered an estimate of $50,000.00 to get out of a contract that we 

didn’t signed or agreed to in the first place.  Even if the community of pooled its resources, we 

would not be able to obtain legal assistance nor afford a lengthy and costly court litigation. 

We had asked the Commonwealth of Virginia for assistance. However, the State Attorney 

didn’t provide an opinion on these practices enclosure (4), requested a Congressional Inquiry 

enclosure (5) and the State Corporation Commission informed us that the FCC will be making a 

decision in relation to bulk services.  Therefore, our only recourse is the Federal 

Telecommunication Commission, and its current considerations to outlaw bulk services 
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arrangements.  We expect that when the FCC ruling is finalized, to cover MVPD, PCO, DBS and 

developers created companies, it would nullify contracts between homeowners associations and 

providers on behalf of homeowners, thus enabling us to seek competitive services.  

An article from Broadband Properties Title “Master Communications Easement in the 

Fiber Age” and “Public Rights-of-Way and Marketing Exclusivity” explains the complexity of 

the legal arrangements to create “wire communities” and is similar to what the developer placed 

in my community4 enclosure (6).  It explains how the developer maintains control, increases 

profit, and avoids as many laws and regulations as possible.  It also states how to lock-out or 

make it unattractive for other competitive service providers to deliver services within these 

communities. This document shows clear intent to limit competition.  Coupled with faulty 

disclosure and contract procedures, the consumer stands no chance against these practices.   

 

B. Broadlands, VA 

By Dwayne Cotti 

Van Metre Homes negotiated a 65 Year exclusive telecommunications contract with a 

company, known as OpenBand of Virginia, LLC, to provide basic TV, telephone and Internet 

Services. Van Metre co-founded OpenBand of Virginia, LLC with M. C. Dean on behalf of the 

future residents of Southern Walk.  Van Metre created the Southern Walk Homeowners 

Association as a mechanism to collect the mandatory monthly assessment from Southern Walk 

homeowners.  In addition, Van Metre controls the only governing entity, which is the Southern 

Walk Home Owners Association.  The sole purpose of this association is to enforce the “HOA” 

contract and the mandatory monthly assessment from Southern Walk homeowners as well as 

approving price increases at their sole discretion.  In doing so, Van Metre created an unfair 

business practice and a telecommunications monopoly for Southern Walk homeowners.  In 

                                                 
4 Broadband Properties Article “Master Communications Easement” 
http://www.broadbandproperties.com/2006issues/feb06issues/Hardin%20-%20The%20Law.pdf  
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addition, Van Metre refuses to address contractual flaws as identified by Southern Walk 

homeowners. 

At the onset of the development of the Southern Walk Community and before a single 

house was built, Van Metre negotiated with M.C. Dean to create a joint venture call OpenBand.  

Van Metre then subsequently created and incorporated the Southern Walk @ Broadlands 

Homeowners Association, Inc.  In addition M.C. Dean created OpenBand @ Broadlands LLC, 

which then spun of two entities: One called Broadlands Communications and the other called 

OpenBand SPE, II, LLC.  Once these entities were established, the Southern Walk @ Broadlands 

Homeowners Association, Inc. established a contract with one of these OpenBand entities to 

provide exclusive telecommunications services (TV, Telephone, Internet) to the Southern Walk 

community through the collection of HOA monthly payments.  The contract established and 

agreed upon on behalf of Southern Walk residents was done so prior to the onset of construction.  

In addition, the SWHOA contracted to Armstrong Management to manage the collection of dues 

from HOA residents. 

These actions created the means by which Van Metre and M. C. Dean could prevent competition 

within Southern Walk and establish a mechanism by which they can control pricing as well as 

profit from revenues obtained through resident HOA payments. 

These are the resident’s concerns regarding this situation: 

1. The contract established between Southern Walk @ Broadlands has a minimum term of 

25 years and a maximum term of 65 years with no option to opt out.  OpenBand has 

exclusive rights within the Southern Walk community – furthermore 239 (out of 933) 

Southern Walk homeowners have DirecTV/Dish Network as their primary TV provider – 

however they are required to pay the mandatory SW HOA fee. 

2. New home buyers are required to agree to these terms or they would not be allowed to 

purchase a home within the community. (Some original purchasers did not have contract 
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terms disclosed.  Additionally, Van Metre did not start fully disclosing any terms until 

2007 after 90% of the community had been built-out) 

3. Purchasers of resale homes are not asked to sign any documents to agree to these terms 

yet it is implied that the terms are inherited during the resale home purchase, which is a 

contradiction to the SWHOA articles of incorporation. 

4. Van Metre holds the majority seats on the Southern Walk HOA Board of directors. 

5. Current board membership is set at three Van Metre members and two resident members. 

6. In June of 2006 and December of 2006, each resident member positions become vacant. 

(These seats have since been filled by two residents.  However, Van Metre filled the 

seats through a selection process, not by a community vote) 

7. By the SWHOA bylaws these positions were to be filled during the first available board 

meeting or a special meeting is to be called to fill these positions.  These replacements 

would act in these positions until a full community vote can be held in May of 2007. 

8. In November of 2006 a nomination for a resident member was brought to Van Metre’s 

attention. Van Metre subsequently rejected that nomination with no explanation. 

9. Van Metre cancelled and postponed meetings to prevent this action 

10. Pricing for OpenBand services are derived through a comparative analysis of local 

competitors and set to be “10%” lower than the average prices the competitors set for 

similar services. 

11. The SWHOA board/Van Metre is the sole entity that can approve or disapprove the 

inclusion of additional competitive pricing in their annual evaluations. 

12. Denise Harrover, the VP of the SWHOA Boards and a Van Metre executive, resists 

adding competitor pricing that could potentially bring pricing down 
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13. SWHOA residents have identified several areas where the comparative analysis of 

pricing is inaccurate and flawed. 

a. TV Pricing was compared with no regard to the number of channels being 

provided and the existence of an SLA. (Openband provided less channels than 

competitors and does not provide an SLA) 

b. Internet pricing is based on a comparison of Openband’s Intranet connection 

speed to competitor Internet throughput speeds. (again no SLA, whereas 

competitors provide one) 

14. Armstrong Management collects information from OpenBand to include within the 

annual budget for the SWHOA. 

15. The SWHOA/Van Metre approves or disapproves this budget which in turn means they 

approve or disapprove OpenBand’s pricing. 

16. The collection of HOA payments by Armstrong has generated an excess of $160,000 in 

revenue. 

17. Through operating agreements, Van Metre is paid 8% of the revenues collected by 

Armstrong management and paid to OpenBand through mandatory SWHOA dues. 

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit (A). 

18. Through these same operating agreements, Van Metre is also paid 12% of the revenues 

generated by resident payments for premium services paid directly to OpenBand. 

Reference Page 36, Section 5.1 of the operating agreement provided as exhibit A. 

Speaking on pricing, one example submitted to the commission from a Broadlands resident is 

provided here: 

It is stated that customers of OpenBand are protected by the Contract between OpenBand 

and the HOA from high rates and unreasonable price increases. In fact the contract does state that 
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the price paid for any service shall be 10% below the cost of comparable service providers in 

Loudoun County and that our average price paid has only increase 1.1% per year since 2002. Said 

a different way, OpenBand's rates have increased 5+ percent over the last 5 years when the trend 

in industry has been a reduction of costs over the same period of time. 

It is stated that a competitive analysis is done of the prices of other services providers 

for comparable services and that the documentation is provided to the HOA. What isn't stated 

is that the comparison is NOT up for discussion and that the governing body that would 

approve/reject such analysis (Southern Walk HOA) is controlled by the developer who also 

happens to have a business relationship with OpenBand.  It also does not compare "bundled" 

services provided by these service providers.  As everyone knows you are going to pay more 

for "al la carte" service selections versus bundled services - therefore their comparable price 

analysis is already overpriced to begin with. It also does not include satellite networks which 

have clearly been the driver putting downward pressure on the cable industry over the years. 

Mr. Brecher also states that we, as residents, are pointing to short-term or 

promotional pricing in making the argument we are paying too much.  First, I would argue that 

short-term/promotional pricing should be included since if I chose to leave another provider (e.g. 

DirecTV) after the promotional pricing was up, that provider would in all likelihood grant me 

continued promotional pricing and in some cases make the deal even better.  Second, I did an 

analysis of my bill specifically where I used the Post-Promotional pricing costs for the 

competitors.  As you can see below I am clearly paying more that the 10% below comparable that 

I was promised. 

Pricing Analysis 

Assumes 4 TVs (including cost for boxes), Phone with Unlimited Long Distance in US and 

calling features such as Voicemail, Call Waiting, Caller ID, and Internet. 

OpenBand Price 
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Basic services paid through HOA $149.00 
Additional (boxes and Long Distance Package) $50.00 
Total Monthly $199.00 
 

Bundled Service Comparison 

(All prices are POST promotional pricing) 
Verizon FIOS - Triple Freedom (Regular) $172.00 
Verizon FIOS - Triple Freedom (Bundle Savings) $139.00 
Comcast Triple Play  $177.00 
 

All 3 Services with NO Bundling Savings 

Verizon Phone  $50.00 
DirecTV $83.00 
Verizon FIOS $68.00 
Total All 3 $201.00 

When Comparing OpenBand to the Bundled packages, the cost clearly is above the 

competition, not the stated 10% below guarantee and even using individual pricing for the 3 

services while basically even in cost - it should be 10% below the three. 

In closing, it is our assertion that Van Metre has violated anti-trust laws; Van Metre rejects 

any accountability for the degradation of services provided by OpenBand to Southern Walk 

homeowners.  Van Metre controls the Southern Walk homeowners association as a means to 

increase their profitability and earnings through a guaranteed “kickback” from OpenBand for 

exclusivity within Southern Walk. 

C. Live Oak Preserve, FL 

By Zuriel Cabrera 

Currently, we have a Master Cable Service Agreement between Transeastern Properties 

(Presently, Engle Homes) and Century Communication of FL. As reflected in this contractual 

agreement, service is to be provided to all homes built by Transeastern throughout the State of 

FL. The communities below have the same type of agreement, and also operate under entities 

listed below: 
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Entity Name Entity Number 
CENTURY CORAL LAKES, LLC L03000028813 
CENTURY CYPRESS LANDING, LLC L03000016660 
CENTURY FALCON PARC, LLC L05000032009 
CENTURY FALCON PINES, LLC L06000054500 
CENTURY HAMMOCKS, LLC L05000006057 
CENTURY INDEPENDENCE, LLC L03000028812 
CENTURY JONATHAN'S BAY, LLC L05000006059 
CENTURY JONATHAN'S COVE, LLC L01000019677 
CENTURY KENDALL POINTE, LLC L05000006055 
CENTURY LIVE OAK PRESERVE, LLC L02000034543 
CENTURY OLYMPIA POINTE, LLC L05000006053 
CENTURY SAVANNAH LANDINGS, LLC L05000006458 
CENTURY SAVANNAH PINES, LLC L05000006534 
CENTURY VERSAILLES, LLC L01000019674 
CENTURY VICTORIA GROVE, LLC L01000019676 
CENTURY VICTORIA PINES LANDINGS, LLC L05000006067 
CENTURY VIZCAYA, LLC L05000006050 

 

It is significant to note that Century Communications of FL INC., is also owned by one of 

the Transeastern Developer’s brothers; Arthur Falcone. Mr. Robert Falcone, (developer) is also 

partial owner of Century Communications. This contract set up the Falcone Family with a good 

annuity. His signature can be found on the last pages of each contract as well as registered 

members of each company (http://www.sunbiz.org).  

In our case, Century Communication Live Oak Preserve LLC “CCLOP” was created and 

entered into a contract with the Live Oak Preserve (LOP) Master HOA as referenced by 

paragraph 8 of the Transeastern Properties contract “Community Agreement.” This contract was 

entered during the period of declarant control. I recently obtained, overcoming hurdles 

nonetheless, another contract identifying the three contractual arrangements.  Like others across 

the nation, this contract binds all Live Oak Preserve (LOP) homeowners. The three entities are 

Century Communications of FL Inc, Century Live Oak Preserve LLC and Live Oak Preserve 

Association LLC. The developer owned entity was created to provide communication services to 

our community. This contract is for a term of up to 15 years. Century Live Oak Preserve, LLC, in 

turn, entered into a contract with Century Communications of FL for delivery of Cable, Internet, 

and Alarm Monitoring services. From 2003 to 2004 the developer of Live Oak Preserve was also 
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the owner and operators of the communication service provider, which is currently Century 

Communications of FL, INC. On June 6, 2008, this contract was sold to Bright House Networks. 

For the last three years, Century Communication LLC provided less than adequate 

services. During those years, residents tried several methods to get the services that were 

promised and not rendered to Live Oak Community. One of the attempts was a protest in front of 

their sales office. Please review press articles from the Tampa Tribune dated March 4, 2006, 

“Sky's The Limit For Residents Unhappy With Cable Service MANY ARE OPTING FOR 

SATELLITE DISH;” May 4, 2006, “Cable TV Relief May Be On Way, PROVIDER SEEKS TO 

MAKE CHANGES;” August 8, 2007, “Internet, TV Service Draw Complaints;” “New Tampa 

residents protest over services,” St. Petersburg Times, Dated October 22, 2007..  

http://www.sptimes.com/2007/10/22/Hillsborough/New_Tampa_residents_p.shtml

There are also a myriad of emails from Mr. Bill McKissock, Century Communications Vice 

President/General Manager, addressed to residents of Live Oak Preserve regarding 

service outages, future upgrades and Century’s plan to rectify the problems. Copies of 

these will be provided in a separate packet for your perusal.  

Century Communications contract was placed into effect before most homeowners 

moved in and during the period of declarant control. Additionally, this contract binds all 

homeowners to pay $86.00 per month for Communications services as part of our homeowners’ 

assessments. This fee was increased from $68.00 in 2003. The current builder, Engle Homes, 

assigned several new members to the board of directors to the master homeowners association 

(HOA). The new members of the HOA, agreed to the sale of Century’s contract.   Yet again, this 

business deal demonstrates how Century Communications’ former developer (Transeastern), has 

profited from hard working homeowners. Our new developer Engle Homes subsidiary of TOUSA 

INC, which is in bankruptcy reorganization agreed to the Estoppel Certificate, selling our contract 

to Bright House without the community’s approval or input.  
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Although, homeowners have the ability to contract directly to other vendors for services, 

due to the bulk billing service agreements in our HOA managed contract, we are still required to 

pay our full $86.00 monthly fee to the master homeowner association. The communication 

agreement has a clause of a 5% increase per year for the services provided by the agreement. As 

technology costs typically decrease each year, our contract sees a steady 5% increase. All 

homeowners under this contract are required to pay the communication assessments regardless of 

homeowners’ intent to use the Basic Services. In addition, homeowners pay for the assessment of 

homes that are vacant or on foreclosure. This is particularly detrimental to Live Oak residents 

because out of 985 homes, we have 52 on foreclosure (We are not at full capacity of 1599 

homes). This contract creates a financial burden on the HOA as the primary collector for the 

assessments of each unit and liable by the developer imposed contract to cover all the costs 

related to collection section 3.3 of the agreement. This also reduces the collection expenses of the 

service provider, which in turn, the homeowners’ inherit. In some cases, the HOA pays more than 

the provider who has the facilities and infrastructure to handle the collection.  

There is very little incentive for other providers to invest in a community locked into a 15 

years contract. Additionally, all prospective customers are bound to Century Communications, 

and most families cannot afford or simply would not pay twice for adequate services.  Some 

residents are on a fixed income and this 5% yearly increase stipulated on the contract creates a 

hardship on these families. The aforementioned individuals should have the choice of not having 

to pay for cable/Internet services so they can use those funds for other necessities. 

Due to the growing concerns from homeowners across the State of FL and the growing 

media attention on Century Communication, the company decided to sell their bulk service 

agreements to Comcast, Bright House and other local providers in an attempt to distance itself 

one last time before any ruling might take place. 

Like others across the country, we the homeowners of Live Oak Preserve never receive 

an itemized bill from our association. Even when Century sends the HOA a bill every month, it 
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contains no mention of service breakdown. This is in direct contradiction to the Cable Television 

Consumer Protection and Competition Act of 1992 Sec 14. Homeowners are inadequately 

informed of the details of the three contracts before and after closing. All they are given at closing 

is a form to agree to the HOA declaration which states we are paying for cable through our HOA 

dues. In our Declaration (Section 2.18), only one paragraph exists regarding Century’s agreement. 

This is a deceptive practice.   

 After many months of research and documentation, one can conclude that these 

agreements cause more harm than good to the consumer.  Most homeowners across the country 

are not aware of these practices. Unfortunately, Live Oak Preserve learned the hard way. I, 

therefore, urge the commission to please ban these agreements and protect the American 

consumers from exclusive marketing agreements or bulk services agreements. 

 

Why the industry don’t want the FCC to ban these agreements 

The evidence on the docket shows how MVPD, PCO, DBS, Developers and their 

attorneys tried any means to justify bulk services agreements. They tried to convince the Federal 

Communication Commission not to ban these contracts, because we are supposedly getting a 

discount or a special price. What is the discount of an unwanted service?  In our cases we have 

not seen a discount just an increase in prices combined with inferior service. The discount falls in 

the pockets of the companies that administer our contracts and guarantee exclusivity to our 

providers.  We, as consumers, pay more without having the option to opt-out from services we 

don’t need or are dissatisfied with.  

The industry wants to preserve a very successful way to get around regulation and at the 

same time continued to close competition in the MDU ambiguity. It is not acceptable that any 

citizen should have to pay twice for telecommunication services just to obtain the services they 

want or to obtain quality services readily available elsewhere. 
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The industry has tried the wiring or fiber to the home cost: For new developments the argument 

that state of art fiber to the home cannot be attained without exclusivity or bulk services 

arrangements. 

The cost of fiber to the home is about $3K per home5. If you are buying a $300K home 

that would be about 1% of the price of the home.  Installing a central air conditioning unit on a 

house cost $3,500.00 or more yet, developers seem to be able to put an air conditioner unit with 

no exclusive or bulk services arrangements to recuperate cost. 

Developers are expected to build and deliver buildings with the entire infrastructure in 

place i.e. electrical wiring, plumbing system, natural gas and communications, without any 

expectation of receiving any special long term compensation, outside the profit per unit built. 

Further, it is expected that any company pay for the cost of infrastructure required for delivery of 

those services. Consumers will reciprocate that cost by subscribing to those services. The service 

provider will recuperate the cost by providing good service and by earning consumers for 5 years 

without a long term contract. This makes the argument of the wiring cost as the justification of 

bulk services agreement absurd. If a service provider want to make profit it is widely expected 

they consider the risk and the cost of doing business within their business models. This same 

infrastructure is placed without additional contractual restriction on single homes and is already 

proved that MDU pay more in bulk services agreements that single family homeowners. Exhibit 

(7) shows Cox charges $139.95 for same services provided in the Lexington community area to 

any customer without any agreement.  Meanwhile, Lexington homeowners pay $146.00 for an up 

to 75 year bulk service arrangement. 

 

The industry has tried “there is not enough evidence in the docket”: They claim that we 

represent a small number of these communities.   

                                                 
5 The Challenges Associated with a Successful FTTH Deployment, Whitman, Corning Cable System 
Broadband Properties Article, Sept.2007  
http://www.broadbandproperties.com/2007issues/september07/whitman_sep.pdf
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The consumer comments on this docket are just the tip of the iceberg.  Regular citizens 

simply don’t know the FCC have a mechanism in place to file comments.  Middle income 

citizens are busy trying to make a living in this economy.  People are not writing because they 

don’t understand the legal complexities of an exclusive marketing or bulk services agreement.  

They also don’t understand or have not seen the 3 contracts that typically bind them; the contract 

between the homeowner and the HOA, the contract between the HOA and the special purpose 

entity, the contract between the special purpose entity and the provider or providers of video, 

internet and telephone service.  They also don’t understand the large number of state, federal and 

real estate laws involved in bulk services agreements and how these agreements are barely legal. 

They don’t understand who is making money and how much they are making, since the money 

trail is hidden, two layers removed from the homeowner. In many incidences the homeowner was 

not made aware through disclosures at closing time; what services he will be receiving i.e.: how 

many channels, internet speed and costs of extra services. In contrast, this information is always 

provided when homeowner sign for services directly with providers. 

 

The Tip of the Iceberg is 25,000+ MDUs with comments against bulk services 

City of Weston, FL The cable contract provides services to a 14,639 single family and 368 multi 

family residential homes. For a total of 15,007 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519839709

 

Pelican Preserve  Ft. Myers, FL 2,700 units upon completion 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519840820

 

Live Oaks Preserve Tampa, FL 1599 units upon completion with 52 units in foreclosure. 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520010167

 

Southern Walk, VA 933 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520009031
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Villa Velletri in Marina Del Rey, CA, 231 unit condo complex 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520013303

 

Ponderosa Apartments Camarillo, CA 40 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519553153

 

Gateway Golf and Country Club Fort Myers, FL 1100 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520003934

 

Stoney Brook at Gateway, Fort Myers, FL  788 units with 50 units in foreclosure. With 153 units 
that have not paid their first half 2008 assessment, about 100 units that are at least over a year in 
arrears.   
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519842323

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520013328

 

Cypress Landing, Fort Myers, FL 699 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519872431
 

The Plaza Midtown, Atlanta, GA 418 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519820017

 

Vizcaya Condominium Association of Bradenton, FL 256 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519838683

 

Venetia, Venice, Florida 643 units upon completion 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519822183

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519822184

 

Lexington Virginia Beach, VA 410 units upon completion 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520009341

 

Ballantrae Land O’ Lakes, FL 969 units with 70 homes in pre-foreclosure or in foreclosure.  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6520029479
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The Hammocks Tampa, FL 500 units  

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519817107

 

Bridgewater Wesley Chapel, FL 130 units 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519840073

 

Subdivision Bradenton, FL 92 Homes 

http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519839530

 

Luna Park Condominiums WA 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519869054
 

Isola Bella Homes in Lake Worth Fl  340 units with a long term contract with Adelphia, now 

Comcast .With 15 homes in foreclosure, and about 25 empty units, or very delinquent in HOA 

dues. Comcast will not adjust the cost of the contract, or cut services to these units, the 

association must pay. More information about this community can be provided to the FCC upon 

request. 

 

Chapel Pines, Wesley Chapel, FL 614 units The Developer, Chapel Pines LLC, signed a 15-year 

cable contract with Bright House Networks in 2004. The contract entails that the bulk rate billing 

be applied in their annual HOA fees. The HOA currently have a deficit of $50,000 as a result of 

this contract.6 More information about this community can be provided to the FCC upon request. 

 

The industry has tried the amenity and the convenience: They claim that we have the 

convenience of having services turned on when the owner move in. 

 We as consumers had to contact our respective providers to have our services activated 

and in most cases, we had to pay an activation fee to have these services turned on. 

Telecommunication services provided to a private dweling are not a common amenity. Amenities 

are for the common use of the owners i.e. swimming pool, ponds and walking trails.  

 

                                                 
6 Exclusive Cable TV Deals Off, FCC Says Tampa Tribune  By RICHARD MULLINS  
  Published November 4, 2007 
 http://www.ccfj.net/FCCexclusivecabledeals.html
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The industry has tried to express how these companies could not exist without bulk billing 

arrangements: They claim that if bulk billing was not allowed, these companies could not obtain 

the necessary revenues to remain in business. 

 It is our assertion that these companies could not stay in business because consumers 

would not purchase their substandard services at high prices they offer them.  The only way these 

types of businesses can succeed is through a captive audience or by engaging in monopolistic 

practices. The basis of our country’s monetary system is one of free trade and competitive system 

to make the best product for our citizens at the best price. 

 

Why the industry don’t want the FCC to ban these agreements 

The real truth behind bulk services agreement  

• Close competition by doing a long term contract with the HOA. An 

overbuilder can enter a community only if it has a reasonable prospect of 

meeting substantial market penetration targets. This will be difficult, if not 

impossible, to do if the incumbent shut the overbuilder out of substantial 

portion of the market. Tying up MDUs in a bulk services long contract is 

another way the service provider have disincentive competition from 

overbuilder.7    

• The provider is not under pressure to provide great service or the latest 

technologies. The way the contract is crafted the provider will get 

payments and assumes no risk.   

• Grants the provider a steady profit while minimizing the risk of non-

payments accounts. The service providers invoice the HOA for all the 

                                                 
7 Reply comm. of Sure West Communications 
“There is substantial evidence in the record of this proceeding that the use of Mandatory Bulk Billing 
Contracts is an unfair method of competition which impedes consumer choice of their preferred MVPD 
service provider, has the effect of being a barrier to entry for competitors, and thus impairs the deployment 
of advanced services”. 
http://fjallfoss.fcc.gov/prod/ecfs/retrieve.cgi?native_or_pdf=pdf&id_document=6519864068
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units in the community. The HOA take the financial burden, and 

responsibilities to collect payments from each homeowner. In hard 

financial times many homeowners in a financial squeeze do not pay 

homeowners assessments in time or not at all. 

• Eliminate company overhead by going from hundreds of invoices to just 

one. 

• The provider receives payment for services not provided. If the unit is 

empty or in foreclosure the homeowners association have to pay for that 

unit. Homeowner association fees are last on the debt list when a home 

goes into foreclosure. 

 

Need for regulation 

The Federal Communication Commission (FCC) needs to intervene to protect the citizens 

of the United States, especially those citizens whose states do not have laws to prevent these 

types of agreements.  These agreements take away the consumer’s ability to select the level of 

service of choice in their private Multi Dwelling Units. The Federal Communications 

Commission has the responsibility to protect the interest of consumers seeking access to 

communication networks. We as owners of a MDU by definition need to have the same options 

single family homes have. We want to decide what type of services we obtain from the common 

carriers available without having to pay twice. 

“In accordance with 47 U.S.C. § 151 Federal Communications Commission was created 
for the purpose of regulating interstate and foreign commerce in communication by wire 
and radio so as to make available, so far as possible, to all the people of the United 
States, without discrimination on the basis of race, color, religion, national origin, or sex, 
a rapid, efficient, Nation-wide, and world-wide wire and radio communication service 
with adequate facilities at reasonable charges, for the purpose of the national defense, 
for the purpose of promoting safety of life and property through the use of wire and radio 
communications, and for the purpose of securing a more effective execution of this policy 
by centralizing authority heretofore granted by law to several agencies and by granting 
additional authority with respect to interstate and foreign commerce in wire and radio 
communication, there is created a commission to be known as the “Federal 
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Communications Commission”, which shall be constituted as hereinafter provided, and 
which and enforce the provisions of this chapter shall execute.”8

 

Right now, some of us have enough money to pay twice for another overpriced 

telecommunication service, so we may be able to select the service provider of our choice. This is 

in direct contradiction with the commission principle of “reasonable charges”. The ability to 

select another service provider is further restricted by the reluctance of overbuilders to enter new 

communities with bulk service agreements.  

 

Rights of the American People  

We need to ask if these bulk services agreements violates the First Amendment of the 

United States Constitution9. Freedom of speech or freedom of expression is the right not confined 

to verbal speech but is understood to protect any act of seeking, receiving and imparting 

information or ideas, regardless of the medium used. Freedom of speech is protected in the First 

Amendment of the Bill of Rights and is guaranteed to all Americans. With a bulk service 

agreements people living in MDU don’t have the opportunity to select the information they want 

to receive by the medium they want to use. If we want the freedom of speech given by the First 

Amendment we will have to pay twice for telecommunication services. This creates an 

impediment for citizens to seek these services.  

Bulk Services Agreements dictate what line of programming we watch on our private 

dwellings. Some of the comments on the MB 07-51 even attempt to call telecommunication 

service an amenity.  Our private property is not a common area.  Amenities have the 

characteristic that they are for the common enjoyment of the community.  Telecommunication 

service is not a community amenity, but a private service provided to our residence.  In that 

                                                 
8 47 U.S.C. 151, Communication Act of 1934: 
http://www.law.cornell.edu/uscode/47/usc_sec_47_00000151----000-.html  
9 Constitution of the United States of America, Bill of Rights 
 http://www.law.cornell.edu/constitution/constitution.table.html#amendments  
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regard it should be the level of service that we desire and not what is imposed by someone else.  

Just like consumers are free to choose the community they live in, consumers should be free on 

their private dwelling to enjoy the services they like without intrusive third party contracts 

infringing on our private property.  

Other important aspect we can’t overlook is the aspect of the compensation for private 

property. U.S Constitution Fifth Amendment’s guarantees “that private property shall not be 

taken without just compensation”.10 Bulk services contracts might create property rights conflicts.  

Binding privately owned MDU deeds to a telecommunications contract creates third party 

infringement on private property.  The owner of the MDU does not receive any compensation for 

the bulk services agreement while the creator of the agreements receives profit from the 

agreement.  If we decide to sell our properties, not only would we have to sell the house, but we 

would also have to find a buyer that agrees with the financial liability of an exclusive bulk service 

contract that does not benefit the owner in any way, yet it is bind to our property deed. 

Bulk services agreements could be discriminatory to disable citizens. These citizens need 

special devices, and some of them are in tight budgets. If the citizen live in a MDU by definition 

the contract established by a developer or homeowners board of directors require these citizens to 

pay for services they may not be able to use.  

 

 

 

 

 

 

 

                                                 
10 Constitution of the United States of America, Bill of Rights 
http://www.law.cornell.edu/constitution/constitution.billofrights.html  
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Conclusion 

Bulk services arrangements require citizens living in MDU by definition to pay for 

services they either don’t need or want. We live in communities where foreclosure rates are high, 

we have to paid $3.85 gallon of gas, and we have grocery inflation of 6.7%11. We know these 

bulk billing arrangements are very appealing to the industry because providers received payment 

for services not provided or wanted. Service providers receive payment regardless of occupancy 

or economical hardship that forces some people to do without. These types of arrangements are 

contrary to the capitalism economy of The United States of America. Citizens living in MDU 

demand open competition, and not the financial monopoly of bulk service arrangements.12

The problem is when the HOA enter into a communication agreement with a MVPD, 

PCO, DBS or Special Purpose Entity, the HOA become responsible for the whole payment 

including the houses that are for foreclosure.  In that case the HOA has to incur on special 

assessments or draw from reserves to cover for the defaulted units while the service provider is 

paid in full. We, the middle class, are the ones who move the economy. We surely don’t want to 

pay for our neighbor’s cable bill.13 Unfortunately, this is happening in many cases across the 

country. 

The only parties benefiting from bulk billing arrangements are those corporate entities 

who deliver telecommunications services to our communities or administer these contracts.  We 

did not receive adequate disclosure of contract terms at closing, were tricked into agreeing to 

these contract terms, and in some cases automatically assumed to have agreed to them without 

signing any legal documentation. 
                                                 
11 Business Week Grocery Inflation Data 
http://www.businessweek.com/mediacenter/video/businessweektv/c42d9e333613677355dcd13e6fc59a88a
653117a.html
U.S. Department of Labor Bureau of Labor Statistics Consumer Price Index 
http://www.bls.gov/cpi/home.htm#news
12 Antitrust Division of the U.S. Department of Justice Re; H.B.1500, Cable and Video Competition Law of 
2007 http://www.usdoj.gov/atr/public/comments/223444.htm
13 On the Hook For Your Neighbor's Cable Bill” By RICHARD MULLINS, The Tampa Tribune 
http://www2.tbo.com/content/2008/mar/08/na-on-the-hook-for-your-neighbors-cable-bill/  
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We are unable to seek alternative services and must pay the mandatory HOA fees for 

services not used, wanted or inadequate in quality.  Even if we have the legal right to discontinue 

payment, we are unable to do so due to threat of liens against our properties.  The builders, 

HOA’s, and providers have left us little to no recourse other than to seek legal action, which they 

know most of us cannot afford to the extent that they are fiscally able to drag this out. 

The only way to protect our consumer rights is through intervention by the FCC and a 

ban on exclusive marketing and bulk services agreements. We need the FCC to give MDU 

residents the benefits of fair competition without paying double for services or have a lien against 

our properties. 
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AGREEMENT TO OBTAIN COMMUNICATIONS SERVICES

This AGREEMENT TO OBTAIN COMMUNICATIONS SERVICES (this
"Agreement") is made as of December 26, 2005 (the "Effective Date"), by and between
LEXINGTON INFRASTRUCTURE MANAGEMENT, L,L.C., a Virginia limited liability
company ("LIM"); LEXINGTON OWNERS ASSOCIATION, INC., a Virginia non-stock
corporation (the "Association") (individually, a "Party" and collectively, the "Parties'" and for
indexing purposes, each Party is both a "Grantor" and a "Grantee").

RECITALS

A. The Association is a Virginia non-stock corporation, governed by its by-laws and
the Declaration (as defined herein) and established for, muong others, the purpose of providin.g
services 10 homeowners in, and residents of, the Development (as defined in Section 1.1 herein);

B. LIM is a Virginia limited liability company established for the purposes of
managing and coordinating the provision of Communications Services (as such term is defined
in Section 1.1 herein) at the Development;

C. The Association desires to engage LIM to act as its agent to manage and
coordinate the provision ofthe Communications Services to the Development; and

D. The Association and LIM wish to enter into this Agreement to set forth their
respective rights, duties and obligations.

In consideration of the mutual covenants and agreements set forth in this Agreement and
for other good and valuable consideration, the receipt and adequacy of which are hereby
acknowledged, the Parties agree as follows:

ARTICLE I
DEFfNITIONS

Section L1 Definitions.

'''Agreement'' shall mean this Agreement to Obtain Communications Services entered into
by and between LIM and the Association.

"Basic Services" shall mean the Internet Services, the Telephone SCrvices.and the"y!g~9.
Services provided tor which Homeowners pay as a part oftheir requi~ed'A$sociauon assessments
in accordance with this Agreement. rfij) REeEl VED

V~QC~Hl':. 3E,t,,-CH Cll?CtHT Cf4

GPIN: 1476-72-1 1476-82-7902
1476-71-5481,1476-72-8299
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"Communications Services" shall mean the communications services specifically
delineated herein as Basic Services and Premium Services, provided by Service Providers over
the term of this Agreement.

"Declaration" shall mean the Declaration of Covenants, Conditions and Restrictions
(Lexington O\\'Uers Association).

"Deed of Easement~' shall mean that certain Deed of Easement from Sandler at
Brenneman Farm, L.L.C., a Virginia limited liability company, to LIM related to private
easements for the exclusive provision of Communications Services for the Development
intended to be recorded in the land records in the Clerk's Office of the Circuit Court of the City
ofVirginia Beach, Virgini~ the fonn ofwbich is attached as Exhibit A hereto.

"Development" shall mean Lexington, a residential subdivision development located in
the City ofVirginia Beach, Virginia.

"Homeowner" shall mean each owner or tenant of a residential dwelling in the
Development.

"Infrastructure" shall mean the telecommunications infrastructure located within the
Development that is used to deliver the Communications Services.

"Internet Services" shall mean services which permit access to the worldwide system of
computer networks as originally conceived by the Defense Advanced Research Project Agency
(DARPA) and as such service continues to evolve. Technically it is distinguished by its use of
the Internet Protocol (IP), offering local and global connectivity and applications. IP based
applications, such as email, WWW, hypertext, browsing, dial transfer~ Internet chat, and Internet
telephony, are considered Internet applications. Initially, Internet Services shall consist only of
those Internet Services available through Cox Communications Hampton Roads, L.L.C., at the
Preferred Tier Cox High Speed Internet service level and shall include cable modem rental,
interactive program guide, one (l) digital receiver and one (l) remote controL

"Premiwn Services" shall mean those Communications Senrices provided or made
available to Homeowners on an elective basis that are not identified as Basic Services.

"Service Provider" shall mean the company or companies selected by LIM to provide one
or more of the Communications Services. Initially, the Service Provider shall be Cox
Communications Hampton Roads, L.L.C.

"Standard Retail Price" shall mean the price charged by Cox Communications Hampton
Roads, L.L.C., for the Basic Services in the market after the expiration of any special
introductory ofiers or one-time promotional discounts.

"Telephone Services" shall mean services that transmit voice, data andlor video over the
traditional circuit switched public switched telephone network (PSlN) and packet S\\ritched
wireless cellularlPersonal Communications Services (PCS) networks. Also included may be
many applications and adjunct services such as voice mail, call wailing, caller ID, conference
callin:g, call fOf\varding, call return, distance alert, priority ringing, and local and long
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distance dialing services. Initially, Telephone Services shall consist only of those Telephone
Services available through Cox; Communications Hampton Roads, L.L.C., at the Cox Digital
Telephone with the Nationwide Connections Plan service level which includes unlimited local
and long distance calling, five (5) calling features (caller ID, call waiting, call return, long
distance alert and priority ringing) and voicemail.

"Video Services" shall mean services that provide traditional video programming
throughout the Development in either analog or digital format This may include programming
sources received via satellite and off air local transmission. Also included may be advanced
services such as pay per view, access to video on demand, interactive television, gaming, and
web enabled television. Initially, Video Services shall consist only of those Video Services
available through Cox Communications Hampton Roads, L.L.C., at the Standard Cable service
level, which includes approximately 70 channels, and the Digital Cable - Deluxe service level,
which includes approximately 240 channels, 47 CD quality music channels and access to
Entertainment on Demand, and one (1) analog channel for use as a. community channel.

Section 1.2 Recitals. All recitals set forth above are hereby incorporated by reference
as set forth in this Agreement.

ARTICLE II
ENGAGEl\1ENT

Section 2.1 Ene:affement of LIM. Subject to the terms and conditions of this
Agreement, the Association hereby engages LIM as its exclusive agent, and LIM accepts such
engagement, to coordinate or arrange for, manage and monitor the provision of the
Communications Services to Homeowners. LIM \wl coordinate Of arrange for the desigt4
installation, and operation of the Infrastructure to provide the Communications Services under
the terms set forth herein. In its role as exclusive agent of the Association, LIM shall (1) select
the Service Provider(s) who win design, construct, maintain, repair and use the Infrast:roctureat
the Development to provide Communications Services to the Homeowners; (2) negotiate and
enter into bulk service agreements with such Service Provider(s) consistent with the terms
hereof; and (3) terminate any designated Service Provider(s) and replace any designated Service
Provider(s) with another Service Provider consistent with the terms of this Agreement and the
service agreements with such Service Provider(s). LIM's agency as set forth above is coupled
with LIM's interest in the easements granted to it pursuant to the Deed of Easement and such
agency shall be irrevocable during the term of this Agreement. The Association shall not
directly or indirectly undertake any activity within the scope afLlM's exclusive agency pursuant
to this Agreement. LIM and the Association agree that LIM's compensation for its services as
agent pursuant to this Agreement shall be included in the prices for Basic Services as determined
pursuant to Section 3.6 hereof.

2.1.1 Use of Third Party Providers, The Association acknowledges that LIM
may engage one or more third party Service Providers to provide one or more of the
Communications Services.

2.1.2 Infi'astructure Not a Part of this Agreement. The Association
acknowledges that the Infrastructure is not owned by LIM or the Association and that the



Infrastructure may be used by Service Providers to provide Communications Services to
homeowners andlor customers outside the Development Use of the Infrastructure by Service
Provider(s) to serve homeowners and customers outside the Development is not subject to the
terms. conditions or covenants of this Agreement.

2.1.3 Premium Services. LIM shall provide to Homeowners the option to obtain
Premium Services. Notwithstanding anything to the contrary contained in this Agreement,
Premium Services shall not be governed by the terms ofthis Agreement, but are to be governed
by any SUbscription or service agreement for such services entered into by and between the
Service Provider(s) of such Premium Services or its subcontractor and the Homeowner
C·'Subscription Agreement"). and applicable tariffs and rate schedules. Such Service Provider(s)
shall contract directly, or through a subcontractor, with the Homeowners for the provision of
Premium Services and shall not be required to provide Premium Services to Homeowners who
do not agree to the terms and conditions offered by such Service Provider(s) or its subcontractor.

Section 2.2 Homeowner Arrangements.

2.2.1 Homeowner Arrangements for Basic Services. The Association, on behalf
of each Homeowner, agrees to require that each Homeowner, concurrently with the closing of
the purchase by such Homeowner ofa house \\ithin the Development, enter into the Homeowner
Agreement substantially in the form attached hereto as Exhibit a, regardless of whether such
Homeowner intends to use the Basic Services. 'The Association will use reasonable efforts to
cause Hom(."Owners to enter into such Homeowner Agreement The Association agrees to deliver
a copy of the Homeowner Agreement to each new Homeowner contemporaneously with any
such closing~ The Association shall establish a procedure for notifying LIM or its designee of
resale closings so that LIM or the Service Provider(s) may coordinate activation. Once the
Homeowner Agreement is signed by a new Homeowner at closing, the Association will fOf\.¥ard
a copy ofsuch signed Homeowner Agreement to LIM or its designee.

2.2.2 Homeowner Arrangements for Premium Services. The Association, on
behalf of each Homeowner, agrees that if any Homeowner desires to obtain Premium Services,
such Homeowner shall have the option, but not the obligation, to engage the appropriate Service
Provider to proVide specifically identified Premium Services to such Homeowner. In such event,
such Homeowner will be pennitted to contract directly with the appropriate Service Provider Of

its subcontractor for such Premium Services, to pay additional sums to the appropriate Service
Provider or its subcontractor in accordance with the tenns ofany Subscription Agreement and/or
applicable tariff or rate schedules set forth fTom time to time by the appropriate Service Provider
or its subcontractor for such Premium Services. Any such fee for Premium Services shall be in
addition to any assessment such Homeowner is automatically required to pay for the Basic
Services by virtue of its ownership ofany parcel of real property within the Development

2.2.3 Homeowner Arranllements with Alternative Providers. Homeo\'ifDers shall
have the option, throughout the term of this Agreement, in their sole discretion, to obtain any
Communications Services, including Basic Services or Premium Services from any and all
providers other than those Service Providers designated by LIM. In such event, Homeo\\'I1ers
\\-'111 not be relieved of their obligation to pay for Basic Services. but will not be required to pay
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for any Premium Services or for anything other than Basic Services (except to the extent they
have subscribed for such Premium Services or other Communication Services).

Section 2.3 Scnice Standards. The provision of the Communications Services by
each Service Provider or its subcontractor shall be at a level taken as a whole which level is not
consistently and substantially below the overall technical quality of service provided by the
Service Provider providing similar services under comparable rate plans to individual
homeowners (other than Homeowners) who reside within five miles of the Development
("Service Quality").

Section 2.4 Residential Use. Due to the fare structure and demand requirements, the
Internet Service shall be used for residential, home office or telecommuter use only.

ARTICLEID
PAYMENT; ASSESSMENTS; PRICING OF SERVICES

Section 3.1 Bills for Basic Services. Pursuant to the Declaration, (i) each
Homeowner is required to pay homeowner assessments for liabilities of the Association,
ineluding expenses for Basic Services whether or not such Homeowner uses any of the Basic
Services; and (ii) the Association budgets for and collects monthly assessments from all
Homeowners for Basic Services rendered to the Development or otherwise included in the
Declaration. The Association shall include the assessment for the Basic Services in the billing to
the Homeowner as part of its regular periodic Association assessment, 'which will be no less
frequently than monthly. LJ1¥1 will submit a monthly invoice to the Association for the Basic
Services. The Association acknowledges that the Service Providers or its subcontractor will bill
the Homeowners directly, or through an agent, for any applicable installation or activation
charges. Within thirty (30) days after the Association's receipt of such invoice, the Association
will pay LIM or its designee, all amounts shown on such invoice. If the Association fails to
make such payments within thirty (30) days after they are due, the Association shall be assessed
a late fee ofone and one halfpercent (1~%) per month ofthe outstanding balance due until paid.
The monies owed to LIM for Basic Services shall not be contingent upon the Association's
collection of Association assessments from Homeowners. LIM: will. with the Association's
reasonable cooperation, provide updates in advance ofannual price changes of Basic Services to
the Association sufficient to permit the Association to adjust its budget accordingly to collect the
appropriate assessments from the Homeowners. Lllv1 or its subcontractor shall be responsible for
ensuring that the billings to the Association 'Will be sufficiently detailed and will comply with all
applicable laws and rules including, without limitation, truth-in-billing nl1es. It is expressly
understood that the Association will only coHect assessments for the Basic Services as part of the
collection of monthly assessments from the Homeowners, and the Association shall have no right
or obligation to invoice or collect fees for Premium Services.

Section 3.2 Bills for Premium Services. The appropriate Service Provider or its
subcontractor will bill or invoice each Homeowner separately and directly for aU Premium
Services requested by such Homeowner. Each bill or invoice to a Homeowner will include
instructions for such Homeowner to remit payment directly to the appropriate Service Provider
or its subcontractor, by or on a designated date. The appropriate Service Provider or its
subcontractor shaH be responsible for ensuring that the billings 'will be sufficiently detailed and



will comply with all applicable laws and rules including, without limitation, truth-in-billing
rules. The Association acknowledges that the appropriate Service Provider or its subcontractor
has the right to commence any and all collection actions available to it under applicable law.

Seetion 3.3 Late Payment for Assessments bv a Homeowner. Notwithstanding the
failure of a Homeowner to pay timely Association assessments, which, pursuant to the terms of
the Declaration, the Homeowner Agreement and the terms hereof, include all properly due
applicable assessments for Basic Services, the Association shall nevertheless pay the amount
invoiced under Section 3.1 above to LIM or its designee. If a Homeowner does not pay its
Association assessments to the Association within thirty (30) calendar days of receipt by the
Homeowner of a late payment notice from the Association, upon the request of the Association,
LIM or it') subcontractor shall, to the extent consistent with applicable rules and laws, suspend
the Basic Services (and any other Communications Services dependent thereon) to the delinquent
Homeowner.

Section 3.4 Late Payments for Premium Services. Late payments by a Homemo\'ner
for Premium Services shall be governed by applicable tariffs and any Subscription Agreement
entered into by the Homeowner for such Premium Services.

Section 3.5 Interest and Late Charges. Nothing herein will be construed to prohibit,
consistent with applicable law, (i) the appropriate Service Provider or its subcontractor from
charging Homeowners interest, collection fees andior late fees on any overdue or pa.<;t due
amounts for Premium Services and (ii) the Association from charging Homeowners interest
andlor late fees or on any overdue or past due amounts for Association assessments not timely
paid by such Homeowner.

Section 3.6 Charges for Basic Services.

3.6.1 Pricing of Basic Services. The initial monthly charge to the Association
for the provision of Basic Services to each Homeowner as of the date hereof shall be the amount
equal to ninety percent (90%) of the Standard Retail Price. Prices may be amended once per
twelve-month period by LIM. Not\\1thstanding the foregoing, LIM may, subject to and in
accordance 'With applicable legal and regulatory requirements, include taxes and regulatory fees
in the monthly prices of Basic Services. During the tenn of this Agreement, the charges for the
Basic Services shall not exceed an amount equal to the rate charged by the applicable Service
Provider for similar Basic Services ofequal quality as required under this Agreement (excluding
short-teml and promotional pricing) dctennined once a year at the time LIM announces its
annual rate structure. Internet speed will he comparable to the Internet speed of the initial
Internet Services.

3.6.2 Homeowner Challenges to Pricing. Any Homeowner may challenge
LIM's pricing as violating this Section provided such Homeowner brings an action within six (6)
months of the effective date of the new rates in aceordance \-vith the dispute resolution process
described in Section 6.1 below. If such action is successful, Homeown.ers shall be entitled to a
rebate or credit (at LIM's election) of the difference behveen the rate actually charged and the
maximum rate allowable under this Section. ff the audit in Section 3.8 below shows that the
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Association has overpaid its fee to LIM, then the Association will be entitled to a rebate or credit
(at LIM's election) of the amount of the overpayment.

Section 3.7 Homeowner Deposits. The appropriate Service Provider or its
subcontractor may collect any deposit from each Homeowner in connection with Premium
Services and any equipment to be rented or purchased by the Homeowner from the appropriate
Service Provider in connection with Basic Services (collectively, the "Deposit"). The amount of
the Deposit(s) shall be no greater than the amount customarily charged by such Service Provider
and otherwise allowed by applicable law. Unless forfeited due to a Homeo\vner breach, Deposits
shall he returned by the appropriate Service Provider or its subcontractor to the. Homeowner as
provided in any Subscription Agreement between the Homeowner and such Service Provider or
its subcontractor, as provided in applicable tariffs or rate schedules, or as required by applicable
law or rule.

Section 3.8 Correenons to Pa.yments. If upon further review or audit LIM
determines that the amount billed by it to the Association or paid by the Association was less
than that required by this Agreement, then the Association shall pay such deficiency within sixty
(60) business days of such determination. In the event that LIM is required by a determination of
a regulatory agency, court or governmental body to charge an additional tax, fee or assessment to
the Association, such tax, fee or assessment shall be included as a Regulatory Fee on future
billings and the Association shall reimburse LIM if LIM is required to pay and/or collect such
tax, fee or assessment for a prior time period (up to twelve (12) months)~ unless precluded by
appl.icable law. In the event the provisions of this Section 3.8 apply, a revised statement shall be
issued.

ARTICLE IV
TERM, BREACH, DEFAULT AND REMEDIES

Sectioll4.1 Term. This Agreement shall he effective as of the Effective Date and
shall continue in force and effect for twenty'-five (25) years, unless terminated sooner pursuant to
the temlS of this Agreement. This Agreement shall automatically renew for four successive ten
(l0) year periods, unless LIM provides notice to the Associa.tion of its decision not to renew at
least six (6) months prior to the end of the then-current term. This Agreement may not have an
aggregate tenn in excess of seventy-five (75) years.

Section 4.2 Defa.nlt. The following actions shall constitute an event of default
("Event ofDefault") nnder this Agreement:

(a) Breach Notice. During the term of this Agreement, a Party ("Claimant")
may assert that the other Party has committed a breach of the terms of this Agreement (a
"Breach"), by providing a written notice detailing the nature of the Breach (the "Breach Notice")
to the Party against whom the Breach is being claimed (the "Breaching Party").

(b) Cure Period. The Breaching Party shall have forty-five (45) calendar days
from receipt of the Breach Notice to cure said Breach, unless the cure period for such Breach is
otherntise established in this Agreement (the "Breach Cure Period")



(c) Dispute Notice, If the Breaching Party contests the validity of tile Breach
Notice, this Section 4.2(c) shall govern any such contest. The Breaching Party must contest the
validity of the Breach Notice within ten (10) business days after receipt of the Breach Notice by
providing written notice to Claimant regarding its intent to contest the Breach Notice (the
"Dispute Notice"). No more th.an two (2) business days after the Dispute Notice is received by
Claimant, representatives ofthe Breaching Party and Claimant shall meet at a mutually agreeable
location to seek to resolve the dispute regarding the Breach. The representatives shall work
diligently and in good faith for a period of up to thirty (30) business days after issuance of the
Dispute Notice to seek agreement upon a resolution of the asserted Breaeh (the "Breach
Resolution"). The Breach Resolution shall include a specific cure period for resolution of the
asserted Breach ("Resolution Period"). If such dispute remains unresolved, the provisions of
Section 6.1 provide the exclusive method ofresolving such dispute.

Se£tion 4.3 Rights and Remedies. If the Breaching Party does not cure the Breach
within the Breach Cure Period, the Breach shall constitute an Event of Default. Upon an Event
of DefaUlt, the non~defaulting Party shall be entitled to all damages, right') and remedies
available, subject to Section 4.4, in a Dispute Resolution proceeding under Section 6.1 of this
Agreement. TIle non-defaulting Party shaH be entitled to all costs and expenses (including
reasonable attorneys' fees, collections, service fees and other costs of collection) incurred in
connection with enforcing its rights in a Dispute Resolution proceeding under Section 6.1 of this
Agreement.

Section 4.4 Terminatign by. the Association. If the Service Quality fails to meet the
standards set forth in Section 2.3 for three (3) consecutive months, the Association may give
LIM a Breach Notice of such circumstance pursuant to Section 4.2(c) and the procedures therein.
Subject to Section 6.1 of this Agreement, v,,'itbin the Breach Cure Period, LIM, the appropriate
Service Provider or its subcontractor may cure such Breach by improving the service to a level
consistent with Section 2.3 of this Agreement. If LIM, the appropriate Service Provider or its
subcontractor fails to do so during such Breach Cure Period, then, subject to the thirty (30)
business day Breach Resolution period pursuant to Section 4.2(c)~ either Party may bring a
Dispute Resolution proceeding pursuant to Section 6.1 of this Agreement for resolution of the
dispute. No termination will he effective unless either the Arbitrator pursuant to Section 6.1 so
mles or LIM accepts such termination notice by express written notice to the Association of its
acceptance of termination.

Section 4.5 Suspension by LIM. If (a) the Association~s payments to LIM pursuant
to this Agreement are in arrears for more than sixty (60) days, (b) LIM has provided the
Association with written notice of its intent to suspend the provision of Basic Services to all
Homeowners (including to those who are current in their homeowner assessments) thirty (30)
days after the date of such notice, and (c) the Association has not brought the arrearage current
prior to the expiration of such thirty (30) day period, then the Basic Services may be suspended.
by LIM at any time, consistent with applicable law and mles regarding discontinuance of such
Communication Services. Any such suspension of Basic Services may continue until such time
a<.; the arrearage has been brought current.

Section 4.6 Effect of Suspension, Termination or Expiration. Suspension,
tenmnation or expiration of this Agreement shall not affect the rights of either LIM or the
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Association with respect to any claims or damages either shall have suffered as a result of any
breach of this Agreement by the other, nor shall it affect the rights of LIM or the Association
with respect to any liabilities or claims accrued. or based upon events occurring prior to the date
of such suspension, tennination or expiration. Upon suspension of this Agreement pursuant to
Section 4.5, LIM or its subcontractors shall have the right to bill the Homeowners directly for
Basic Services and to appoint a collection agent to collect the Basic Services assessments from
the Homeowners.

Section 4.7 Survival Upon Suspension, Termination or Expiration. The covenants,
representations and warranties provided in this Agreement shall survive the suspension,
termination or expiration of this Agreement, and shall remain in full force and effect for a period
of two (2) years following such suspension, termination or expiration.

ARTICLE V
COVENANTS, REPRESENTATIONS AND WARRANTIES

Section 5.1 Covenants and Rc:eresentations of LIM. LIM covenants. represents and
warrant",: as follows:

(a) Organization and Standing. LIM is a limited liability company duly
organized, solvent. validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b) Authorization and Binding Obligation. LIM bas full limited liability
company power and authority to enter into, deliver and fully perform this Agreement This
Agreement has been duly executed and delivered by LIM, and constitutes the valid and binding
obligation thereof, enforceable against LIM in accordance with its terms. except to the extent
such enforceability may be limited by bankruptcy, insolvency. reorganization or similar laws
affecting creditor's rights generally, and by the application ofequitable remedies.

(c) No Prohibition on Performance. There exists no event or circumstance
within the control of LIM or to the knowledge of LIM that precludes or prohibits LIM from
performing its obligations pursuant to this Agreement.

Section 5.2 Covenants and Representations of the Association. The Association
covenants, represents and warrants as follows:

(a) Organization and Standing. The Association is a non-stock corporation
duly organized, validly existing and in good standing under the laws of the Commonwealth of
Virginia.

(b) Authonzlltion and Binding Obligation. The Association has full corporate
power and authority to enter into, deliver and perform fully this Agreement This Agreement has
been duly executed and delivered by the Association, and constitutes the valid and binding
obligation thereof, enforceable against the Association in accordance \vith its tenus, except to the
extent such enforceability may be limited by bankruptcy, insolvency, reorganization or similar
laws affecting creditor's rights generally, and by the application of equitable remedies.
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(c) No Prohibition on Penonnance. There exists no event or circumstance
within the control of the Association or to the knowledge of the Association that precludes or
prohibits the Association from performing its obligations under this Agreement.

(d) Declaration. The Association covenants that the Declaration is a binding
obligation of the Association and enfofceable against the Association in accordance with its
terms. The Association covenants not to amend the Declaration such that the amendment would
0) result in a termination of this Agreement Of anow the Association to tenninate this Agreement
or (li) have a materially adverse effect on LIM or its rights under this Agrecment.

(e) LIM Affiliation with Developer. The Association acknowledges that LIM
is an affiliate of Sandler at Brenneman. Fann, L.L.C., the developer ofthe Development, and that
LIM, will receiveeompensation from the Association for its performance under this Agreement
through the charges to the Association for the Basic Services.

(1) Deed of Easement Acknowledgment The Association acknowledges and
agrees that the Development is subject to the Deed of Easement and covenants that it will not
take any action inconsistent with the terms of the Deed of Easement and the right<; granted
therein.

ARTICLE VI
GENERAL PROVISIONS

Section 6.1 Dispute Resolution. Wherever this Agreement requires the use of
Dispute Resolution, the process contained in this Section shall be used. For purposes of this
Section, the notice of dispute ("DR Notice)}) must be in wTiting and provided by means provided
in Section 6.3. The notice shall specify the issues in dispute and. the outcome desired by the
Party giving such notice (;'Noticing Party"). The Noticing Party shall file a request ("Request for
Arbitration;» with the American Arbitration Association ("AAA") to appoint an arbitrator with
expertise in communications-related issues ("Arbitrator'). Each Ilarty to the dispute will appoint
an expert with knowledge of the subject matter of the dispute ("Party Experts") within thirty (30)
days after the Request for Arbitration. The Request for Arbitration shall include a copy of this
Section and a statement directing the Arbitrator to conduct the proceedings and render a decision
consistent herewith. The Party Experts shall meet for a thirty (30) C<'llendar day period (unrelated
to Section 4.2(0» commencing upon appointment of the Party Experts and (I) negotiate in good
faith in an attempt to develop a consensual resolution, and (2) develop a position acceptable to
each such Party as to the appropriate fmal resolution of the dispute ("Final Position"). If the
dispute is still unresolved after such period, the Parties will, within thirty (30) calendar days after
the conclusion of such period, submit their Final Positions in writing, with II \witten statement of
reasons, to the Arbitrator and to all other Parties ("Submission"). The Arbitrator \'.'ill then be
required to render a final decision, with reasons stated. Failure to submit a Submission within
the required time shall be deemed a waiver of such Party's right to submit a Submission, unless a
late submittal is expressly permitted by all other Parties to the dispute. The Arbitrator's decision
will be final and binding upon the Parties. Any arbitration decision shall include a wTitten
statement of the reasons. The Arbitrator may, in his or her discretion, convene one or more
hearings, on no less than seven (7) business days written notice. Availability of discovery shall
always be permitted under this Section 6. I. Any request for discovery shall be made at the time



of submittal of the Submissions, with reasons stated. Unless otherwise stated or modified, all
other applicable rules of the AAA shall apply. The Arbitrator shall a\\'&d costs, including
attorney's fees, incurred in pursuing such Dispute Resolution in his or her discretion, in
furtherance ofSection 6.14 of this Agreement.

Section 6.2 No Warranties; Limitation. of Liabilitv. EXCEPT AS EXPRESSLY
STATED IN THIS AGREEMENT, LIM MAKES NO REPRESENTA'I10NS OR
WARRANTIES - EXPRESS OR IMPLIED - REGARDING THE INFRASTRUCTURE OR
TIffi COMMUNICATIONS SERVICES, INCLUDING BUT NOT LIMITED TO, ANY
IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR
PURPOSE, AND ALL SUCH WARRANTIES ARE HEREBY DISCLAIMED. Neither Party
will be liable to the other Party for any indirect, special, punitive or consequential damages,
including, but not limited to, damages based on loss of service, revenues, profits, or business
opportunities.

Section 6.3 Notice. Any notice, request, demand. report, consent or other document
or instrument which may be required or permitted to be furnished to or served upon a Party
hereunder shall be in writing which shall be personally delivered or sent by facsimile (with a
duplicate copy sent by any other permitted method), telegram, cable or telex: or deposited in the
United States mail. registered or certified mail, return receipt requested, postage prepaid,
addressed to the Party entitled to receive the same at its address set forth below (or such other
address as such Party shall designate by notice to the other Party given in the manner set forth
herein):

To LIM:

With a copy to:

To the Association:

Lexington Infrastructure Management, L.L.C.
clo L. M..Sandler & Son, Inc.
448 VikingDrive, Suite 220
Virginia Beach, Virginia 23452
Attention~ Raymond L. Gottlieb
Facsimile: (757) 154~6401

Faggert & Frieden, P.C.
222 Central Park Avenue
Suite 1300
Virginia Beach, Virginia 23462
Attention: Alan M. Frieden, Esquire
Facsimile: (751) 424-0102

Lexington Owners Association" Inc.
448 Viking Drive. Suite 220
Virginia Beach, Virginia 23452
Attention: Debra Dietz
Facsimile: (757) 498-6651



Such notice shall be effective, (i) if sent by facsimile transmission, when a facsimile
confirmation of effective delivery is received or upon date ofrefusaI or acceptance of delivery of
the confirmation hard copy, whichever shall first occur, or (ii) if mailed or sent by courier, upon
the date of delivery or refusal as shown by the ret1l111 receipt therefor.

Section 6.4 Successors and Assigns. The Association may assign this Agreement, or
any rights it may have, only after receiving the Mitten consent of LIM. This Agreement shall be
binding upon LIM and the Association and their respective successors in interest and permitted
assi~rns.

Section 6.5 Further Assurances. Each Party agrees that it shall execute and deliver
such further instruments, provide all information, and take or forbear from taking such further
action and things as may be reasonably required or useful to carry out the terms, intent and
purpose of this Agreement and as are not inconsistent with the terms of this Agreement,
including, without limitation amending the Declaration from time to time to carry out the terms
and intent ofthis Agreement

Section 6.6 Governing Law. This Agreement shall be governed by, and construed
and enforced in accordance with, the laws of the Commonwealth of Virginia \vithout giving
effect to the provisions, policies or pri.nciples to the conflict of laws.

Section 6.7 No Waiver. No failure or delay by a Party in exercising any default, right
or remedy under this Agreement and no course of dealing between the Parties shall operate as a
waiver of any such right or remedy. No single or partial exercise of any default, right or remedy
by a Party under this Agreement precludes any other or further exercise of such default, right or
remedy. The rights and remedies available to the Parties are cumulative and not exclusive ofany
other rights and remedies permitted by law or in equity.

Section 6.8 SeverabiUty; Compliance with Laws, The parties agree that the
activities under this Agreement shall be subject to and comply with all applicable federal, state
and local laws, regulations, codes, ordinances and administrative orders having jurisdiction over
the parties, property or the subject matter of this Agreement. If any portion of this Agreement is
declared invalid or unenforceable by a court or govemmental authority of cornpetentjurisdiction,
this shall not affect the validity or enforceability of any remaining portion, which such remaining
portion(s) shall remain in full force and effect as if this Agreement had been executed with the
invalid or unenforceable portion(s) eliminated.

Section 6.9 Federal and State Regulations. Notwithstanding anything contained
herein to the contrary, LIM shall not be required to perform any obligations under this
Agreement if such performance would violate and federal or state law or regulation and LIM
shall be allowed and required to perfonn all requirements specifically mandated by federal or
state law or regulation.

Section 6.10 Force Majeure. Each Party shall have no liability to the others for any
failure to pertbnn its obligations hereunder. to the extent such tailure is due to severe or unusual
weather, an act of God, fIre, strike (or other labor dispute), riot, act of terrorism, failure of



performance by a common carrier, failure of performance by a public utility, governmental
action, vandalism or failure of performance by a Services Provider.

Section 6.11 Amendment; Entire Agreement. This Agreement represents the entire
agreement of the parties with respect to the subject matter hereof and may be amended only by a
written amendment executed by the undersigned parties. Notwithstanding the preceding
sentence, any owners association or condominium association subject to the Declaration (a "Sub~

Association"), without the execution of a written amendment by any other party, but by ajoinder
executed by such Sub-Association, may agree to become a party to and subject to this Agreement
for the purposes of (i) acknowledging and agreeing to the terms and provisions set forth herein,
(ii) agreeing to cooperate with the Association and all Service Providers attempting to carry out
their responsibilities hereunder, (iii) acknowledging and agreeing that certain property of such
Sub-Association (the "Sub-Association Property") may be subject to the Deed of Easement, (iv)
agreeing to perfoml all duties and obligations, if any, applicable to the Sub-Association andlor
the Sub-Association Property under this Agreement or the Deed of Easement and (v) engaging
LIM as it"l exclusive agent to coordinate or arrange for, manage and monitor the provision
pursuant to this Agreement of the Communications Services to Homeowners governed by such
SUb-Association. All exhibits to this Agreement are intended to be attached to this Agreement
and, whether or not so attached, are incorporated into this Agreement by reference as if set forth
in full. Any addenda attached to this Agreement are incorporated into this Agreement by
reference.

Section 6.12 Counterparts. This Agreenlent may be executed in any number of
counterparts and each shall be considered an original and together they shall constitute one
Agreement.

Section 6.13 Headings. AU headings contained herein are for convenience only and
have no legal meaning.

Section 6.14 Recovery of Costs. The prevailing Party in any litigation. proceeding or
action commenced in connection with enforcing any of the provisions of this Agreement shall
recover any and all legal expenses incurred in pursuing such litigation, proceeding or action from
the non-prevailing Party.

Section 6.15 Interest. If, due to any circumstances whatsoever, at the time payment of
any interest is due pursuant to this Agreement, the amount of such interest exceeds the linlit
currently prescribed by any applicable usury statute or law with regard to payments of like
character and amount, then the amount of such interest shall be reduced to the amount permitted,
so that in no event shall any payment of interest due in accordance with this Agreement exceed
the anlount of interest permitted.

Section 6.16 Day References. References to "business" days within this Agreement
shall mean any day between and including Monday tbrougll Friday, but is not meant to include
federal holidays that may fallon such day. Additionally, if the date of any notice required to be
given or action to be taken hereunder falls on a weekend or federal holiday, such notice or action
may be delivered or taken on the next business day. Unless specifically stated, references to
"days" mean calendar days.



Section 6.17 Confidentiality. All documents and information exchanged between the
Parties under this Agreement shall be held in confidence and solely for the purposes of
implementing and enforcing this Agreement.

Section 6.18 Recordation. Any Party may record this Agreement or a memorandum of
this Agreement among the land records of the applicable jurisdiction in which the Development
is located and the party requesting such recordation will pay the costs of such recordation. Upon
the written request of any Party to execute such memorandum, all other Parties will promptly
execute such memQrandum and if any Party fails to promptly execute such memordfldum, such
Party appoints any other Party as attorney-in-fact to execute such memQrandum.

(NEXT PAGE IS SIGNATUREPAGE]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of
the day and year fltSt above written.

LEXINGTON INFRASTRUCTURE
MANAGEMENT, L.L.C.•

aV~linridUa~Y

By:-:-::-__---:;t':--_7-:-- _
N:m1e: I/.G,r/t-'.F~
TItle: ml'9,.,/I~(ft

LEXINGTON OWNERS
ASSOCIATION, INC.,
a Virginia non-stock corporation

COMMONWEALTH OF VIRGINIA
CITY OF \C~ 0. a b . to-wit:

- 15 -



COMMONWEALTH OF VIRGINIA
CITY OF LA-..l:>...e.""".b )to-wit:

~ary Mllc, in and for the jurisdiction aforesai<4 do hereby certify
that ~k..- as r......p~..u.....J,... of Lexington Owners Association, Inc., a
Virginia corporation, whose name as such is signed to the foregoing Deed ofEasement, appeared
before me and personally acknowledged the same in my jurisdiction aforesaid, on behalfof the
company.

GIVEN under my hand and seal thia;1~y of~ ,200 S

My commission expires:'..&- -~\-~
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EXBlBITA

DEED OF EASEMENT

[See attachedl
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PRIVATE EASEMENTS FOR THE EXCLUSIVE PROVISION
OF COMMUNICATIONS SERVICES FOR LEXINGTON

THIS DEED OF EASEMENT (this "Easement Deed") is made this __ day of

December, 2005, by and between SANDLER AT BREN'NEMAN FARM, L.L.e.., a Virginia

limited liability company (along with any successors and assigns, "Developer" or "Grantor").

and LEXINGTON INFRASTRUCTURE MANAGEMENT, L.L.C., a Virginia limited liability

company (along with any successors and assigns. "LIM" or "Grantee").

WITNESSETH:

WHEREAS, Developer is the owner and proprietor of certain real property in the City of

Virginia Beach, Virginia (the "Property"), which is being developed as a residential

development commonly known as "Lexington" (the "Development"), as more particularly

described by the legal description attached hereto as Exhibit A; and

WHEREAS, Developer, as the master developer ofthe Development, wishes to provide a

premier suite of commtmications services (the "Communications Services") for the benefit of

the homeowners in the Development; and

WHEREAS, Developer anticipates that the Development will benefit from the

availability of such Communications Services as a result of Developer negotiating on behalf of

the Development a.<; a whole; and

WHEREAS, Developer recognizes that a substantial initial investment will be required to

create the infrastructure necessary to provide such Communications Services to the Development

and that providing such Communications Services will require an extensive commitment by the

provider of such services to the Development; and

\VHEREAS, in order to facilitate such a substantial initial investment and the provision

of such Communications Services, Developer is creating the rights and ea.,ements required for



the provision of such Communications Services to the Development and granting such rights and

easements exclusively to LIM; and

WHEREAS, Developer intends that LIM will grant licenses and limited sub·easements

concerning such lights and casements to the providers of Communications Services to the

Development; and

WHEREAS, Developer anticipates that such service providers will provide such

Commllllications Services to the Development by entering into contracts with LIM, Lexington

Owners Association, Inc., a Virginia non-stock corporation (the "Association"), other owners

associations, condominium associations andIor the homeowners in the Development to supply or

provide such Communications Services; and

WHEREAS, Developer is the Declarant under the Declaration of Covenants, Conditions

and Restrictions for the Development, as amended from time to time, that encumber the Property

("CC&R's"), and as such, intends that the portions of the Property to be conveyed to the

Association pursuant to the CC&R's win be encumbered by the easements created pursuant to

this Easement Deed; and

NOW, THEREFORE, in consideration of the premises and the sum of Ten DoUars

($10.00), cash in hand paid, receipt ofwhich is hereby acknowledged, the parties hereby agree as

follows:

1. The above recitals are incorporated herein by reference.

2. Grantor hereby grants, assigns, transfers, sets over and conveys specifically unto

Grantee the following private blanket easements (each an "Easement") in, on, over and through

the entire Property:

- 2-



(a) Easements (each a "Utility Easement") for the purpose of constructing,

installing, operating, maintaining, repairing, adding to, altering or replacing ("Operate" or

"Operation") (i) antennae, satellite or terrestrial receiving or transmitting dishes, and

communication towers, (ii) underground or above ground lines and cables (including but not

limited to any type of lines and cables such as fiber optic cables or house COIDlectlon lines

requil'cd for telephone, Internet, video, television, cablevision and other related or accessory

information communication facilities), and (iii) all above and below ground structures and

appurtenances necessary for the collection, provision, distribution and transmission of video,

telephonic, internet, data or infonnation services, or other communications, data or media

(collectively "Utilities"). All such equipment and facilities shall comply with applicable laws

and regulations. Grantee shall not install Utilities without tile approval of Grantor (during the

period in which Grantor controls the Association) or the Association (after the termination of the

period in which Grantor controls the Association), as applicable, regarding the location thereof,

such approval not to be unreasonably withheld, conditioned or delayed. From time to time. as

Grantor subdivides portions of the Property andlor as Grantee undertakes or completes

installation of Utilities in a portion ofthe Property, Grantor and Grantee shall modify the blanket

Utility Easement herein granted by entering into and recording in the Clerk's Offi.ce of the

Circuit Court of the City of Virginia Beach, Virginia (the ~Land Records") permanent private

modifications of this Easement Deed (a "Modification") and related plats with respect to such

portion of the Property in accordance with the tenns hereof, specifying the specific length, width

and location in which the Utilities wiH be physically located and contained (as approved by

Grantor). As part of such modification of this Easement Deed, Grantee v.'ill prepare a plat

showing the specific location in which the Utilities will be physically located and contained for



the review and approval of Grantor or Association, as applicable, and such plat will be recorded

in the Land Records with each Modification. Such modification shall not affect this Basement

Deed and the blanket easement conveyed hereby with respect to any other portion of the

Property. Any such Modification and related plat specifying the areas in which the Utilities will

be physically located and contained shall provide for the existence of house connection Hnes and

that Grantee shall have the right to modify, install, move, relocate and/or create ("Amend") new

easements reasonably required by Grantee to adapt or modify the Utilities to changes,

advancements or evolutions in technology, equipment, facilities or the like ("Advancements")

upon the approval of Grantor or Association, as applicable, such approval not to be unreasonably

withheld, conditioned or delayed. If Grantor or Association, as applicable, fails to respond to

any request by Grantee to Amend an easement to accommodate Advancements within thirty (30)

days after such request, such request will be deemed approved. The contemplated containment

of the area in which tbe Utilities will be physically located and contained by the approval and

recordation of a Modification and related plat in accordance with the tems of this Easement

Deed shall in no way change, reduce or modifY (x) the perpetual nature of the Utility Easements

and notwithstanding any such recordation of such Modification and related plat, nothing herein

or therein will be deemed to grant any third party priority over the easements granted herein and

(y) the rights of Grantee to exclusively Operate Utilities on, under and across the Property

pursuant to Section 9 oftl1i5 Easement Deed with respect to the entire Property.

{b) Non-exclusive easements (each an "Access Easement") for ingress and

egress to the Utility Easements to the extent not reasonably accessible by public access

easements and necessary to the Operation of the Utilities.
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(c) Easements for signs related to the Operation of Utilities that have been

approved by Grantor or Association, as applicable, as to form, content and location, such

approval not to be unreasonably withheld, and that comply with applicable laws and regulations.

3. Any use or activity within the Easements, including installation of Utilities, shall

not unreasonably interfere with the natural drainage or installed drainage system of the Property

or the operation of any public utility systems installed within the Property and shall comply wit11

all applicable laws and regulations.

4. All Utilities and appurtenant facilities that are installed or caused to be installed by

Grantee in the Utility Easements shall be and remain the property ofGrantee.

5. Grantee shall have all rights and privileges reasonably necessary for the full use of

the Easements il1duding the right to reasonable use of land or space immediately adjacent to an

Easement that has been specifically located on are'Corded plat, as contemplated by subparagraph

2(a) above; provided., however, that this right to use adjoining land or space shall be exercised

only during peliods of actual Operation, and further, this right shall not be construed to allow

Grantee to erect any bui1ding, structure, fixture or other appurtenance of a permanent nature on

such adjoining land or space.

6. Grantee shall have the right to trim, cut, and remove trees, shrubbery, fences,

structures, or other obstructions or facilities in or near the Easements that interfere ,vith the full

use of the Easements for the purposes stated in this Easement Deed and the proper and efficient

construction, operation, :md maintenance of the Easements; provided, however, that Grantee, at

its own expense, shalt restore, as nearly as reasonably possible, reasonable wear and tear

excepted, the premises to their original condition. Such restoration shaH include the backfilling

of trenches, the replacement of fences and landscaping, the reseeding or resodding of lawns or



pa'ffilre areas, and the replacement of structures, fixtures and other appurtenances located either

inside Access Easements or outside the Utility Easements, but shall not include the replacement

ofstructures, trees, or other tacilities located within the Utility Easements.

7. C'mmtor, for itself and the Association, reserves the right to construct and maintain

.roadways, sidc\valks, trails and fences over the Easements to the extent not prohibited or

restricted by applicable lav/s and regulations and to make any use of the Easements for any

purpose that is not inconsistent with, and win not impair, the rights herein conveyed to Grantee;

provided, however, that (Jnmtor shall not erect. and shall use its best effort') to cause Association

not to erect, any building or other structure. excepting a roadway, sidewalk, trail and fence,

within an Utility Easement without obtaining the prior written approval of Grantee, which

approval shall not be lmreasonably withheld or delayed.

8. As between Grantor, Association and Grantee, Grantee shall be responsible for

maintemUlce ofan Utilitics,located within the Utility Easements.

9. Grantor gnmts and conveys to Grantee the right to exclusively Operate and/or cause

the Operation of Utilities on, under and across the Property such that no other person or entity

shall be entitled to or have the right to Operate any Utilities on, under or across the Property

without the written consent of the Grantee. Grantor covenants to Grantee that for the duration of

this Easement Deed it shall not grant, and shall use its best efforts to cause the Association not to

grant, any easement, license, right~of~way or similar right to use the Property to Operate any

Utilities on, under or across the Property. Notwithstanding anything herein to the contrary, the

containment of blanket easements to specific areas accordance with Section 2(a) above will

not affect the terms or be deemed to modify the terms of this Section 9, such that the right
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granted under this Section 9 to exclusively Operate andior cause the Operation of Utilities on,

under and across the Property "vill remain in full force and effect.

1O. Grantor \vill cause the Association to acknowledge and agree that the Property is

subject to this Easement Deed and to covenant not to take any action inconsistent with the terms

of this Easement Deed and the rights herein granted.

1] . Notwithstanding the foregoing terms of this Easement Deed, subject to the terms of

this Section 11, the Utility Easement specifically excludes and Grantor reserves the right to erect

or use (independently or as part of another structure) one or more towers, monopoles or similar

structures (collectively, "Poles") for the sole purpose of transmitting or distributing, or

permitting third parties to transmit or distribute, wireless communication services ("Wireless

Services") to the general public as part of a larger network of Poles for such Wireless Services

provider; provided, however, Grantor's right to erect a Pole and provide Wireless Services to the

general public hereunder does not include the right to erect or construct a Pole and/or use such

Pole for the provision of Wireless Services solely and specifically to the Property (as compared

to the gel1cral pClblic). Nothing in this Section 11 shall be construed to allow or permit Grantor

to grant easements, rights-of-\vay or similar rights to a Wireless Services provider or related

party utilizing such Pole to Operate land-based Utilities from such Pole in, on andlor under the

Property to one or more points, facHities or other Pole outside or within the Property.

12. The~ agree that the Easements are granted for commercial purposes, and it is

the express intention of the parties that Grantee have the right, with the consent of Grantor (snch

consent not to unreasonably withheld or delayed) (a) to transfer andlor assign, without

limitation, all or any part of the rights, privileges, Easements and obligations granted by this

Easement Deed to any third party and (b) to grant, transfer andlor assign to one or more third
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parties sub-eascments or 1icenses necessary to use such Easements in a manner consistent with

Grantee's rights hereunder. The parties further agree that the Easements are perpetual unless

terminated by an instrument, recorded in the Land Records and signed by all of the parties then

holding an inter..:st in the Easements.

13. This Easement Deed and the specific Easements granted herein shall he deemed

private easements for aU purposes. including without limitation, within the meaning of47 U.S.C.

Section 621, and any other law, regulation or judicial decision ("Potentially Applicable Law").

In addition, the f:asemmts granted pursuant to this Easement Deed will not be. nor \'Vi.1I they be

construed to be for "compatible uses" within the meaning ofPotentially Applicable Law.

14. 1his Easement Deed is made \vith the free consent and in accordance with the

desire of Grantor.

15. Eacb provision oftrus Easement Deed shall be severable, and iffor any reason any

provision hereof is di..·termilled to be invalid and contrary to existing or future law, such

invalidity shall not impair the operation or affect those portions of this Easement Deed which are

valid, and this Easement Deed shall remain in full force and effect and shall be construed and

enforced in all as if such invalid or unenforceable provision or provisions had been

omitted.

16. Gr::ntor (;1) covenants to Grantee that Grantee shall have quiet enjoyment of the

Easements and herein granted and (b) warrants that this Easement Deed is made and

executed pursuant to :ulhority properly granted by the applicable organizational and governing

agreements or tl",;uHleats

17. Th~

affected hereby

such Grantor.

granted hereby are easements in gross, and run with the i.and

benctlt of Grantee and its successors and permitted assigns.
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IN WITNESS WHEREOF, the parties have caused this Easement Deed to be executed,

under seal by their duly authorized representatives.

DEVELOPER:

SANDLER AT BRENNEMAN FARM, L.L.C.,
a Virginia limited liability company

By: (SEAL)
Name: _
Title: _

COMMONWEALTH OF VIRGINIA )
) to ',\it

CITY OF )

I, the undersigned Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that ._. as Manager, of Sandler at Brenneman Farm, L.L.C.• a Virginia
limited liability company. whose name as such is signed to the foregoing Deed of Easement,
appeared before me :md personally acknowledged the same in my jurisdiction aforesaid, on
behalfof the company.

GIVEN under my band and seal this _._ day of -', 200_,

Notary Public

My commission cxpirc~s: _

[Additional Signature Pages Follow]
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GRANTEE:

LEXINGTON INFRASTRUCTURE
MANAGEMENT, L.L.C.,
a Virginia limited liability company

By: (SEAL)
Name: _
Title: _

COMMONWEALTH OF VIRGINIA )
)
}

to wit

I, the undersigned 'Notary Public, in and for the jurisdiction aforesaid, do hereby certify
that .' as Manager of Lexington Infrastructure Management, L.L.C., a
Virginia limited liability company, whose name as such is signed to the foregoing Deed of
Easement, appeared before me and personally acknowledged the same in my jurisdiction
aforesaid, on behalfof the company.

GIVEN under my hand and seal this _ day of -', 200_.

Notary Public

My commission expires: ,_,~, _
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EXHlBITA

Legal Description ofProperty

Those certain pieces or parcels of land situate, lying and being in the City of
Virginia Beach, Virginia, known and designated as "PARCEL SA:' "PARCEL
SB," "'PARCEL 5C" and "PARCEL 5D" as shown on that certain plat entitled,
"SUBDIVISION OF LEXINGTON VIRGINIA BEACH, VIRGINIA," made by
Rouse~Sirille Associates, Ltd., dated August 9, 2004, revised October I, 2004 and
recorded in the Clerk's Office of the Circuit Court for the City ofVirginia Beach,
Virginia as Instrument No. 200410190166991.
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EXHIBITB

FORM OF HOMEOWNER AGREEMENT

(See attached]



HOMEOWNER AGREEMENT

THIS HOMEOWNER AGREEMENT
("Agreemenf') describes certain billing and other
arrangements relating to the Internet access. telephone,
video, data and information services that are or will be
provided to homeowners at Lexington ("you") in
accordance with the Declaration of Covenants, Conditions
and Restrictions (Lexington Owner's Association). as
amended from time to time (the "Declaration").

1. Basic Services Genen.Uy. As a homeowner in (the
"Development"), you will receive a number of services
from Lexington Owners Association, Inc. (the
"Assoe:.iation"). These services will be provided to you in
accordance with the terms of the Declaration and they may
include basic Internet, telephone and video services (the
"Basic Services''). The Baste Services are more fully
described in the initial disclosure package that you
received from the Association prior to signing your
home purchase contract. The Basic Services will be
provided to you through a contract between the
Association and Lexington Infrastructure Management.
L.L.C. ("LIM"), entitled "Agreement to Obtain
Communication Services". as such agreement may be
amended and/or restated from time to time (the
"Association Contract"). LIM, as agent for the
Association, has alTdllged for the provision of the Basic
Services to the Association and/or homeowners through
arrangements with third party service provider(s) (each a
"Service PrOVider").

2. Premium Services. You may receive information from
Service Provider concerning premium video, telephone
and Internet services (the "Premium Services") that are
available from Service Provider. You are free to purchase
or reject the Premium Services os you wish. Any Premium
Services that you select will be purchased directly from
Service Pwvider and the terms and conditions for these
services will be set: forth in it separate agreement between
you and Service Provider.

3, Billing. To the extent provided through the
Association. you will be biHed for the Basic Services as
pun of the monthly fee that you are required to pay as a
homeowner in the Development (the "Associatiou
Assessments"). The Association Assessments are more
specifically described in the Declaration and are subject to

as provided in the Declaration. PLEASE
REMEMBER THAT YOU WILL BE REQUmED TO
PAY FOR THE BASIC SERVICES EVEN IF YOU
DO NOT USE THEM. Service Provider will bill you
separately for the following, which are not covered by the
Association Assessments: (I) installation and activation

relating to the Basic Services, (2) equipment
all charges due in connection with any non
inciuding Premium Services, that you elect

to purchase from Service Provider (see Section 2). If the
Association Contract is tenninated for any reason, the
Basic Services may continue to be provided to you and, as
long as you do not elect to terminate those services, you
will be responsible to pay for them directly.

4. Acknowledgement. By signing this Agreement, you
acknowledge that:

CA) you have received prior notice of your obligation
to pay for the Basic Services as that obligation is described
in Section 3;

(B) you understand that LIM and Service Provider
wiII incur significant costs to arrange for and coordinate
the construction of a sophisticuted network to provide
Basic Services to the Development;

(C) you understand that LIM and Service Provider
will incur additional costs to arrange for and coordinate the
construction, operation and maintenance ofthis network;

(0) you understand that the real estate developer who
is developing the Development holds an ownership interest
in L1\1;

(E) you agree that making the payments described in
this Agreement and the Declaration will benefit you by
making the network and the Basic Services available to
you;

(F) you understand that the Hasic Services may be
purchased for you by the Associa.tion in the manner
described in the Declaration and the AssociatiOll Contract;

(G) in the event that you have problems with the Basic
Services or the Premium Services, you should contact
Service Provider or its designee directly to resolve those
problems;

(11) any equipment provided by Service Provider or its
designce such as software and external wiring and related
electronic and optical equipment installed by Service
Provider up to the point where the wiring enters your
residence ("Service Provider Equipment") will at an times
remain the property of Service Provider or its designee.
You agree not to use the Service Provider Equipment for
any purpose other than to use the Basic Services pursuant
to this Agreement. You agree that the Service Provider
Equipment will not be serviced by anyone other than
Service Provider employees or agents. You will not sell,
transfer, lease, encumber or assign aU or of the
Service Provider Equipment to any third party. You will
not relocate the Service Provider Equipment

(I) Service Provider and its employees, agent<;,
contractors an.d representatives are authorized to enter your
residence in order inspect, and
remove the Service Provider

HomeO'.vner Agreement-dean Cl2-21-05)



equipment used in cl>nnecnon with the services provided
by you. AU such access will occur at a time agreed to with
you;

(J) you understand that Service Provider will have no
direct legal obligations to you with respect to the Basic
Services;

(K) you agree to llotify any future purchaser of your
home or lot in the Development of the fact that Basic
Services may he provided by the Association pursuant to
the Declaration, :fues for these services are included as part
of the Association Assessments and that these payments
must be made even if the purchaser does not use the Basic
Serviccs;

(L) you have the option to obtain any services
(including Basic Services) from any other provider serving
the Development, but selecting another provider and
discontinuing use of all or any portion of the Basic
Services will not relieve you from your obligation to pay
for the Basic Services as part of your Association
Assessments in accordance with Section 3; and

(M) LlM iq not a provider of regulated
telecommunications or cable television services, and is not
a regulated public utility in .the Commonwealth of
Virginia.

5. Special Provision Relating to Video Services. The
Basic Services may not include digital video services or
any digital converters. If you want to receive digital video
servic(.'S on one or more television(s) and if such
television(s) are not "digital cable ready,'" you may need to
rel'lt digital converters from Service Provider or its
designee to receive digital video services. This rental will
be provided at Service Provider's or its designee's then
cUlTcnl rates and on Service Provider's or its designee's
then-cum'llt terms and conditions (S22 Section 3). If you
seU your home, you must return all digital converters
(including any rented converters) and other equipment
prior to the sale.

6. Speciall'rovisions Relating to Internet Services.

6. i. The Basic Services include lntemet access
services ("Internet Services"). To use the Internet
Services, your computer must possess certain minimum
technical specifications. Service Provider may change
these specifications from time to time by providing you
with advance written notice.

6.2. Your use of Internet Services will be subject to
Service Provider's acceptable use policy:: Service Provider
may change this policy from time to time by providing you
w itl! advance written notice.

7. Privacy. Applicable federal regulations restrict the
ability of cable television companies to usc, disclose or
give other parties access to customer proprietary network
information ("ePNI"). ePNl is the information a cable
television company may obtain from your usc of
tclecon;ununications services including items such as the
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technical configuration of your services, the type of
services that you use, the amount of services that you use
and the destination of your calls. By signing this
Agreement, yon agree to waive applicable CPN1 or other
privacy restrictions and you authorize Service Provider or
its designee to use your CP'NI to market additional services
to you. You can revoke this waiver at any time by
providing written notice to Service Provider and/or its
designee. as appropriate.

8. Indemnity. Yon will indernnify and hold harmless
Service Provider, its designees. LIM, the Association,
each owners association or condominium tissociation
subject to the Declardtion , the real estate developer who is
developing the Development and their respective affiliates,
agents, employees, officers or directors (collectively, the
Indemnified Parties") against claims (inclUding, but not
limited to, claims for damage to any business or property,
or injury to, or death of, any person), actions, damages,
liabilities, costs, and expenses (including, but not limited
to, reasonable attorney's fees) caused by or resulting from
any act or omission by you or }'Our contractors, agents,
employees or Invitees in connection with the Basic
Services and Premium Services and/or the filcilities and
equipment used in connection therewith (collectively, the
"Services").

9. Limitation of Liability. The liability of the
1ndemnified Parties for damages ofany nature arising from
errors, mistakes, omissions, interrupdons, or delays ofany
Indemnified Party, or their respective contractors, agents,
or employees (collectively, "Agents") In the course of
cstabIL'lhing, furnishing, rearranging, moving, terminating
or changing the Services will not exceed an amount equal
to the amounts paid by you fur the applicable Service
(calculated on II proportional basis where appropriate)
during the period during wbich such error, mistake,
omission, interruption or delay occurs. The Indemnified
Parties will not be liable for any fuilure of performance if
such failure is due to any cause or causes beyond the
reasonable control of the Indemnified Parties and these
causes will include, but are not limited to, acts ofGod, fire,
explosion, vandalism, cable cut, any act of a civil or
military authority, terrorism, labor difficulties, supplier
failures, and national emergencies. The lndemnifled
Parties will also not be liable for any failure of
performance if you fail to notify them of such failure of
performance within thirty (30) days after you become
aware of such failure of perfoffilance. The Indemnified
Parties will not be liable for interruptions, delays, errors, or
defects in transmissions or for any injury whatsoever,
caused by you. or your Agents or invitees or by facilities
or equipment provided by you or on your behalf. Tn no
event will the Indemnified Parties be liable for any
incidental, indirect, special, or consequential damages
(including lost revenue or profits) of any kind whatsoever
regardless of the cause or foreseeability of those damages.
\Vhen the services or facilities of other communication
carriers are used scpamtely or in conjunction with the
facililies used to provide the Basic Services. the



Indemnified Parties will not be liable for any act or
omission ofsuch other common carners or their Agents.

10. Miscellaneous. This Agreement may be amended only
by a written amendment executed by all of the parties to
this Agreement (each, a "Party" and collectively, the
"Parties"). No failure or delay by any Party in exercising
any right or remedy under this Agreement and no course of
dealing between the Parties shall operate as a waiver of
any right, except as otherwise prOVided herein. No single
or partial exercise of any right or remedy by any party
shall preclude any other or further exercise of sucb right or
remedy, except as otherwise provided herein. If any
portion of this Agreement is declared invalid or
unenforceable by a court or governmental authority of

competent jurisdiction. this shall not affect the validity or
enforceability of any remaining portion. which such
remaining pomon{s) shall remain in full force and effect as
if this Agreement had been executed with the invalid or
unenforceable portions(s) eliminated. This Agreement will
be binding upon the Parties and their respective successors
in interest and permitted assigns. This Agreement shall be
governed by, and construed and enforced in accordance
with, the laws of the Commonwealth of Virginia without
regard to the conflict of law provisions thereof. This
Agreement may be executed in any number ofcounterparts
and each shall be considered an and together they
shall constitute one agreement.

In consideration of the promises and the mutual covenants and agreements contained in this Agreement and the
Declaration, and intending to be legally bound hereby, the parties listed below execute this Agreement as of the daywTitten
below, with the intent and expectation ofbeing legally bound hereby.

LEXINGTON OWNERS ASSOClATION. INC.,
a Virginia corporation

Dy:
Name:
Title:

HOMEOWNER(S)

By: -
Name:
Date:

By:
Name:
Date:

S297\O03AHomoowner Agre;:ment"",lean (12·21.QS}OOC
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C8stroma

Ms.CIOOw,

6/1212008

I asked tJese quesOOn bllle sec, COX and lhe developer <!lid oone h..:l being answered, II is very disturbing
COX has asked tile de'Ie\Oper I3Wye( to roswef my irlquiry. "is el'8n more dlsturbinglhal 2 companies and Il1eir
lil'/I)'elS got togefle( to defallllle qoostioos. The lacl Utel they availed answerirtg the questions, lead me lD

befieVIIlllat there may be validity to my concerns.

EVllry m(llllh I reoeive abil from COX wlIh ltefIIl~e phone servlces lha amounls llflI set to $0,00 ttWs is l"l direct
contr"adictiOlt wilh Ihe 1992 Cable law sec 14, May you driy lhe ap~cablity oIlhe!l8laws lO developers and
cornmunJ;ati0r6 [W'll'Iideffl Of is It1ere a whole area oIlelecomnuri:alioo il Virginia, wiltlout any regulation?
Please lelr\Oe my cOlTJlllaifll ope1l unfl a satislacDry a_to my questions is receiVed.

COX's letter does 001 ar.swer my i1q~. TIIis le\ler is an ansv.er!rom the del'lllopl1{ lawyer in COX leuertoead, .

The prooess eJPI!Iimd by too deve\op8f'S IaW'flll' in COXlatblrw.a. 001 blloWlld. I never sigaed !he
HomeownelS Agreel'nenI as they staI9. The 25 year.; (Xlmllllmicatlons Service agreemenl was Mver property
disclosed. The re!enlnces v the IXIfnmuntatms agreementcon~ number were ilc:orreCt The &rlSWer
proWled by COX and developer I<wty8Is is a real slate IrfW issIIIl. We havead~ lhis issllll wi1l1 the deYe!oper

.., a seJl~ate ItlqUry.

My questlon remain.; WIly rm not protected by lhe VrginiaTe~~calIon Bill Ii ItlhlS and lIle Cable HJ..

speciflC8lly:
SeIed and keep \he Iele<XlmmuricatiOn jIrtI'Iider til my choica,
Honest and acclll"ate sales and serke Information,
Accurate and ooder&taodable bilqj under lI1e Virginia Tehx:ornrnlrication Bll nl 1118C~
TeleVision Consumer Protection and Competitioo Act 0/1992 section 14.

I WOlIId 1100 I" kn<Wi If 1M sec "goi"lll<> 1oo000a my lflll'*y I<> cox. "!'eel?

Raspeetfu\ly,
MOCIIyn castro

_ Original Ma.sage _.

F""'" ~st"'''".
To:sent,T~, oecernt>&r 25; 2007 5:30 PM
Subject: Re: Complaint Rep<>rt

Page I on

F""'" ·ca.tro........
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sent,
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"""- Ciar1<e,
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Janu:\lY 11,2008

To: State Corporation CommiSJiun
DivI,ion ofCom,rllmica!iOO$
P.O Box 1197
Riclunond, Viryinill2321 g
Attn: Larry Kubrocl;
Senl()f Te1<.'C<1Ol11lunicalioos Spocial~t

RE: Tdcphon<: Service,

These are anSwefS to the qucslk",s on your e-mail daltd 10 Jan 2008:

a) 1. tile property a gated community with private sUeets?
An<wer: No, we don't have I\l'les. Yes, ()lIr .lrCl.1S are private.

b) Are the .lteels City ofVi'llinia lkach owned and maintained?
Answer: No.

e) l$lho pl'O(ltrty a condn7
AnsW«: Ycs.

d) If it i. a condo will the POA placc an entrance oondui\ to allow acceSS to tbe
wiring clCl5et for a =00 ""rvi"" provider?

Answ«: Unkno"'Il, to ar«Wellhis question y()ll would need to ~l:C \he:
cootracl belw«n Cox Communication and \he Lexington Infrastructure
ManagcltloCnt (LIM). Thi. Wll'l\he: .~ial purpuse emily creak<! by tile
d~'\'Clopcr In retain contlol of the wmmunication infrastructure after lhe
period of devclupcr control, We~ denied copies of lhi. cootraet.

ej D<x:ll the pmperty owl'lcls asoocialion own the ""mmoo areas where arootho:r
>lC",icc providrr would need to secure ri~ts of way \0 place cable and

conduits?
Ans"",r: No

f) How far is it to the neare"'- VCriZOIl facility'!
AM""": Verizonjust .an nbcr ar<)Wl(! the perimeter ofoUlpm""ny. They
also have a cellulal tower within ,our property. It is ;Ilt~""'oling 10 nolt that
Vcrizon fiber service "",WId my complex wa.done without using
""ellIS;'" or bulk billing "lln.:cments.

[-------



-

K:l W1llIl i. the name of the develOpmenl?
A",,-.-: Bhqtus PaR all..uingwn io!he CityOfViraln'. Beach.

I '-C" d I doe\.I:MnllJ<ml1l<oftdbaJlcl1'mp:fties Title M&*fC~ioos
EascmcoI in FIber Aac IS eno:Iosure (I). Tbis.dooimcIlt ddd0Jr3 tile OOIllplCllil)' of
1he IClIII arnn&CJI'lC1It$ 10 creal£ ""in: communi~".00 i. silllilar 10 wIlat !be Jkvelopcr
t.M. Sondler and Sons pili in p*,* in my ~nmmunit)'. Thi, document ,hows !he
""'-doper hclw 10 maintain ccolrol. increue profit and .""id .. meny Iawlll1ll resulD1ion
as possible. tllllso JlIteI haw 10 lock...... or disinunljvc 0IAa" aervice providcn.. Couple
with f-..lt)' diKkmn aDd ...lti~~ 1bc~ $Wds 110 et.mce apinR
these pnI(:Ijca. Tllil do ,_ at~ dow imc.wIlO Iftvml «npctilion. ..nidIl
believe "' 010C oflhe eIIaun of tho SWe C<lfJIOf"IIon Comm,5Sicn, CanmunkauOOl
0;........",.

In my ~ieulareasc, 11m bound by ICommunicalionlA~ for cable, telephone
and n&cmdse~bet........~ II_WDetS AS!lDC:iatioII ad (he Lcx,nCloo
InfiastructlftMIE , *eUllltD_",furllc:mlof251lJl101S~ l.l'XifI&Ioa
In~ Mana&aunt is. _'ljAOl~ owned by !be lkodopa LM. Sandltt and Son:!
I.cC•.~ 4xinglon HocneowDen AssOOaliOll is abo <;lOdn)J1ed by LM. Saadler IlIl1iI
(be ~nd oflkelllnml <:ontrol period. Thi:a ~orltracl was placed imo cfJcct bef~ most
bom"""ner1 moved ;n and durins the period ofdeveloper ~ontn>L Thi~ ccntracl binds IlII
homeo_ to pl.y $145.00 per mootJo l'or CommoIniealioo. Services as part ofYOIl
___'M "IIlf1lIll.OtIwr~u,.,provitkrSCQlfW~byIM

Ito "COW hU. prvridtd IIrc IIO/IWOWMFS stillpq I1w $/45.00 -shtyfte 10 II.
tlSIO<"MJP<w. A sipificw~~!halViJiiDi.~ Code '5-19.14 CGCUtOb
(he kngJh of~ CIltorW. <b'ing \be period ofdcc\aolm -urol w!lio;h in no.,...,
should excu.xl2 yeart. The V.i.Condoo,iniwn Code SS079.74 i, I((""bed II
ell~losure(2). 1I<><MQ\E>1'ler.J would have to Ilk. the devdoper 10 ccwt In order to
invalid:Jlc these eoouw:u. II ia lIlY opi.m. that for l'Iliddk and low income fiunilies the
lI]ItiOll oflcn&tbY and «'llIIIy D.lIIfI liti(:Mion wid! Ib: de\dopcr is lIOIlllIai.-.ble.

Uroder!bose (OIdusiw ........._1/00 pWs o(1be V..pu. TeIucou.I•....ocauon Bill of
Rijlhu cou.ld newt be IltaiDod. Cu5IOmeI' will """'" be able 10 chooc IIn"IO<lg JWVidm or
have _ clCM and ooderstarJdable phooe bill. The Cable Television Consumer Pruteclion
and Compe1itioo ACI of 1992 Sec: 14. delails thai cable billi"i 5hocld be ilcmi2.cd.

1"-' nevcr n:ceiWld IIlpc"m;d cable ... phone loin f...... 1IlY ...,....;.ion and even wIoc:n
Coif sends _ I bill ...'Cf)" lI>llfltb all i10elQ at'e SCI 10 $0.00, exl'qIl: b $1.16 tha11 pay
Col{ 10~ lay phone numba- prioale. rais is in 4i1ed l:CJIIlradicrion 10 the Cable Act of
tll'l2 ;md the Virginia Te~llrIica\ioM Bill ofRillhts. I have 1IUlC!Icd I en>(
Acoount Statement q enelosUl'1l (ll onJ (he Vi'IPnia Tele~e>mmunica(ion. !Jill of Ril>h\Jl
1$c:neIMUnl(4).



A~ .. plying casromer I don'l know 1hc ilCmi20d valUll ofldepbone, intemei or ellhle.
atsll don't koo'" whll prorl1s from Ihi. COnlracl 1 requested a Cllpy llf lhe ellnll'llC!
bctwcco1hc l..eltill€lOlllnftaslnlclUR MlinIb- *Ild Co~ ComaIunicalio... Thi$
coQIWC'I infOlllllltioB ..... deDied and hence I M>'t" IIll idea of the IeYd llf -=rvicc and
.....1tIte1 dames tbm COQtI'Qt tile Ia.ices 11.-1 ..,. for o:veTY mootb. I l!Iirok the
Co.-nllllic:ao.- Divisiom sIlouId lei a eopy llrtbc CllJttrzt benIem dH: Clulnl lite
l.exingkm InfnulnlelllR: M....1l'ft'C'K 10 cWify 0II00Il ..... fur aIllhe IJlltll behind lhi~

issLl(:.

Private CabIc OpenIora (UM) fIIlpCar III be exempled frum all tbcse requilallallS.
llltk _oflbccndlllllCl eo.lcllcr. ~_ r-d with billill&questioN based llIIlhc
(:.ble/V.:f...., Virpia BillofRiglua,Co:oo CommurlieaIioMllld L).oI, SIllI3Jcn~
drafled allllally IIIlldaSed Il:SJlllIlSC avoWrlC tbc ioaIC 111Ot"Jbcr..... daiminB 1Iw !he
developu I'flll)Crly dfcckd and diocloKd the l:OnlrlEt. 1bavc.taehod lhe Cox 'etler ...
enclllSurc (5).

The way tl.-__placed in ell"ed also raises qumillns. In my pm1ieular_
uitQl6llcllaleru 0Il1be d;"Im"r.e l'OCR' improperly n:fQcllCItC! IIld -mJc:l~
"-.:n: QOI I"oIIowcd.

On the issue of disclosure, cia""", (rn) llr!he NOlI Binding Resavltion Aucemcnl To
[).eco"", I Binding I'urcltue Agrccmcol Nli::m>ccd a oonlnlct Title ,.Ail.ICC'ncnl To
0bI:ai1l ClItnIIIwicaliOll Scmces~ ""tIIlnstNncnl Number 20060 126000139260.
11l5lniala1t Numb« 2006012600(1)926(1 is IlOt the -AttCCi_To 0bWa
Com1t~SerticeI" buI net..- l'>c: "'Oeclaration olPro!o::fivc eov-ts -S
~. lmttument Nulnbcr 2OO601"UJOOO139260n:f~ a"COIII",lmicMions
Sen'la: A&!cU'""IIM bullhm: an: "" iastnDnent nllmben attached 10 Ibis refcnence. Si.
the cool,ac! was 1101 pn:llXJly reference, il ....... no! disclosed.

111<> proecdun: III efl<:o:l tile ..Ail ......... To Obloi. eom.....l>'iuliolo Scrviccs~ ...
apl;tincd b, Carolilalm Esl- ill tlle Col< CoowIftQions U:llCr IDCIIIiun lhal.lbe
~Scniee At>LQlXiItM ..........\I'C::d.~ lll'lhcdioc"'" pact;•.
The "Communication "",",0"'11-_ nut tDcl.-d inIbcdi~pachV Funbcr.
:<he mcnlion:J 1II1II each ~omco_";gncd. "Homco"",,"",A~I~. 11I3\-e wed the
c1o~iog "genl ro, copy of the 1ICtmll<Iwn<:rs Agn:cmonl but lhey can't ftnd il. F.nclol;ore
(6) i5 the Equity Tilk c'"l1Uil thai mcoliolu the dcvc\oy>cr don'l lllIY( the sir.:ocd
Jiomcov,"D(21A~

Tlots: pri''aliaation orcable IQIi Idcpl""IC ",",ices ..ill surely imt-ct imp;lIUDIlIv.s and
Ii_ial aspcets oflhc 5lMc. M these p:aaia:s be_IX _ ~ MId _ or
these ocrvices become ')Iri\'31c~ lhe Aill of Rights, franchises IIlld olher rommunkalioo
sute I.ows "ill become vllid and comm"nlc~lionspm.iders will bc:com~ d~re&uta!cd,

voiding Ihc nc<d fa<- a Commuroi..lioo Divjsi"" al Stale Corporatioo C(lItUl'Iissilll,. Also
tIICrc II'" multi"'" IaXQ tbII are fIIlIllicd III communications ICf'I'i<=. via !he CUSlOmCr cOO
~ In.~ Ip:: ... li-dtisc r.... ClC, it d lIUbowr> bow. poi""", able
""""""'" will III mel ifu-e IUCS wooId lin the same purpMeS ... commurricaliolllDet.



Enclosures (7) and (8) an: previous comrnunicalion with th~ SCC in wbi"" .."..c ofthe.~

queslions and issues~ ad<fn,<Std.

·l1Iank You,

Marilyn Castro

E""looun:: (1 ) MIL.Iet" Ccmmucicalioru; EEI5"mcnts in tho Fiber Aic
(2) Virginia Condominium Code 5~19.14
(3) COIl Account SllllCmenl
(4) VitEiniB Tclecommunioation. Bill ofRight.
(5) I.dler RE: Marilyn Castro CU!!lomet Ill: Cas12261
(6) Equity Till~ E-mail RE: Borneo""""" Agreement
(1) Letter RE: Exclusive Servi~e Contract for Provisioo of Video services in

Multipl~ Dwelling Units and Other RW SIalll DcvcloplTl<'nts Mil IJocl<CI
No. 01-5\

(Sl Prior sec E-Mail Compillinl Report.
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I1!CeIvoI notice of~ IlTIe/lQToa'\$ to me byIb'S Ind ,o:el,es no..mttetl
olIfeakIn to the Miaptian of the .,oeoQ,Ob'lt from the~ within shlty dr1S of
tho! (late that tI>e nollc:e of amendment is Wi'll: by the Issoc;.tilm. unlns the by"""
exp.essly proylde otherwlsot. If the mong~geehas r.ot StlPlllled In adtlress to the
nso<:letion, the a55OdMlon ihlI~ be deemed to have reco!lved the YHinen con""nt of
II mortgaogee If It'I Jr55IXIllion _tis the _I ot the p""l>'"Sftl lmendment by
oeotil\ed mall, mum rec:eIpt~_. totht~ at Ihe~S fled in ltM!
lind reconIs or wItIl ttIe local tb IISRSSOr's lIII'ke. inti receM!s no IffiIUf> objed:lon
to the Idolltlon of the amendment from tile mtIrt919l!e wlttrin sbtty liars of thI date
thilt me nO)\JCe 01 amendn'\etlt 1$ sent by the 155OdIotioll, unless the bylllWS expressly
prolllde o:>lhefwise.

8. StJbs«t;on A. .... not i1PP'Y to amendments WIhIl;tI IIlter the priority of the "n <JIf
the mc>rb;~ Ill" wtIIch mIt:eI1ally !mpIjr or Iffect the um!.s colIat.....al Ill" me rloht
of the mootl,l.g..... to foredo$!! on a unit as cc>llllteral.

C. II!1'lI!!n! the 1rpiIW$'" sll_ on the need for~__It, no rnort~
aonsent shall be required .. !he .......ment to the 1lyta"'S does not !ij)Klna:Jy .!fed:
rnortg~ rig/lfS,

(1993, Co 1, 1998, c. 32.)

A.. Th condominium Instn/mentlilTUly authorize the tledar.nt, or a lTIIlnagillQ 1gent
or some atho!r person Ill" penons seleaed or to be selected by the declanonl. to
........." antl,e"o"", some or all III the omcers III the unit _en' lISlloc"tiM lIlld/or
its uecutt... 0f1'l.II'I.. or to nen:IsIll pooN<S .,d .-esponsIJlltles OChen olse _IQi oed by
the condominium~ and by ltlls ctlaptoer to the unit _,,' M50dlltion,
the office", or the executl"t! organ. ""'" decl~",ntor the ITUIn~lno agent or such
OCher person or pe ...." SdtJcted by the tiedariont to sa Ippoint aOIl remove ()tT\cers
IIrIdIor the~ organ or to elWdse sud'! powes _ resllolOsibll:tles c>thetw1R

dl'oed to the unit _I' assoclMton, the ~s, Ill" the exer;I,II;lye~ stIaIl be
SIlbj.,;t to U.bilitY • fIlIucllnia: <JIf the unit l\W""N ,.". their 8ClbI or omiHi:lnl
during the period of decIa"",t conW lIS specllled In the contlomlnium 1f'lStn)ment5 or
Ir oot 50 specmed, wlthln s..ell pe~Cld a5 deflned in thl5 Metion. But no amendment
to the condomlrIium~ shlU If>trllaso! tile scope of such lIuthor1zatltK1 It
theR is aoy \It'K __ other \l'Iarl1he dedInnt. llnd no such lI\ItIIOI'tution $hair be
valid lifter the time J;mit. at 11'I the ClIfIdtlminium lnstruftenl::s Ill" alter units to ....Id'o
th.--fourths of the I.nlMdoed Interests In the common clements appertain have
been conveyed, whlcheYt!/" 0CQj" r1rst. Fill" the pUl'flOSl!s of the preceding sentef'lOl
only, the ...........Iool 01 the frlIclIon of I.nlMcSed intflf'e5t shall be based Upoll the
t<ItoI undi¥ldoetIlntereots bSIgned ar ta be ~ned to iIiI UIl!ts registered with the
RuI &tate &o¥d ptnuilnt to subsect:lor1 801 § 55019.92 herelO' lind diescribed
~ to so.obd/Yislon (~) IlIlubseetk>n (;o), subdivision (2) of 5''''''etllon (b), or
5Ubdlvlsion (8) of sub5ectlon (e), or § 55-H.54. The time limit if1it1ally set by the
cnnl1ooT*ium ItIStr\Iments 5hd not ut:eed five years in the case of an expandable
cu.,., ......, three yeWS In Ihe case <JIf a a>ndornlnIum (o;OIher than an~
_do"..""",) uwltMllii " any """ ...,tlble lMd, ar two 'I'UtS in the use CJI lI<Iy other
cootIomir>Iu'n,~ time period shall COl'Whe"ce upoo senlemel'll: rJf the rnt unil to
be sold in any ptlftlon of the condominium.
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I. If~ mu. IInY time prior to ltM' expinItion <II the period of ded..- <llltltl'Ol
contemplllkd trv Itl~" hen!<II. no CtlfI~ or lease ent<l'Cd inlo with the
dedlll'llnt or any entity alntrcllied trv the ded...."nt, rnltMOement contract,
employment contract or \easIe at reaeMJonel or par1<!nv .-us or fadlltles, whldlls
dlIeuty or ~ocliotc:tly mIde trv or on bd\ilIl' 01 the ... _Mrs' tiSOdMkIrl. Its
uecut/Ye orgtII, or l:tlt loftt_~ ilS II group, shilIl be entenld into 100- a period in
exc;ess of two ~~". Any RICh contntCt or~ment el1tered into on or at'ler July t,
1978. lTIlIy be terminate<! wtthout ~n"'ty Dr !he '¥lit owners' Association or its
e~eo.rtiveorgan U(IOn rI(It leSS thAn nIn£ty daon'~ notIc:e to the Oth« P"rty
given not IIltef'tNrI sio:ty IUys atlJer the """"aduol at the period of~t contJol
contempl_tI by subsectIon" 1Iefe)f, My sud! c""tnod or~metltrNrf be
renewed for perlods not In exCl!ss of two years; howevef', At the end or any two-~ilI"

period the urVt~ Issodlltlon or il.'i cxeeutiye O<9iln lTIlIy terrnlnate lllIy furthet
___.11 or I!Ill-a.. Ihereot'. The jWol'!$oo" off this 5UbseQIon $hall nUl eppIy to
eny ~se or Ieeses wIlId'I are ' ....a'ed to In i 55-19.43« whlch ..... 1UI>}ec1 to
Wbsectlon (eJ of i 5S-19,54.

C. If """"'eel into roy tlmoe prior to the eqliration of the period 01 dedarilf\t conlJOl
COiIll"l'ipI-.ed by A..ny cont1ec:t, INse or ag.rMn'IIe'It. other then those
IUbJect 10 the proylsims 01 SlJbsed:Ion 8, on"Y be entered lol1o by or 0I'l behllf of the
unit owneB' ll$SO(:llIllon. lis executive or~n, or the unit ow"",n iilS. ","""P. If such
0Df1!l'aCt, lease: Or ayod""'. II bona Me and Is a>nVTl..-clel1y rusonoble to the unit
_," s' M 5 'Y'Yion at the time etlt:en!d IntEl ..,cta the drairnstlInces.

O. This section does not apply to any conttaet. lnddentAl to the disposition of II
condomInium unit. to proWle to a ......t owner for the dUlllt!on 01 sud'i unit owner's
lite, or ror any term in el«I!li,S gI one _, NnIng~ medial! RNkles, other
IInII:Iw'elatet lei 04c:a. tx>.d lind lodging and~ ..~, or_
comIJl'lMion 01 such servloes. The rule of jWope,ty lAw known .. the rule restricdAQ
unreAsonable "'stnointA On alienation shail not be applied to del'eat any provIsIorl gI
tile 0Il0I'Id0nIlnkM Instnlments requiring U>lIt the ...11, _nen be parties to well
m~

e, If the unit ow"..".,' essociallon III nol In t!Xi$~ce or does not ha.... oIlIoers at the
lime of the <:reiItlon of tile condominium, the declarant shall, until there is such an
aw>dat:lon rrith such offlcers, have the po_ and the rI!Sj)OI>Sibll1ty to XI In 1111
~_lCeS wl'le<e this d\aoptfr requires aetlcn oy thO!~ OMler5' lI5SOCiMkIn. its
execut...... 0f9&I!, or _ otfl<lIlr Dr ot'llc:oeB.

f. ThIrty d4y'i prior to the urk.Jtlon at the perlod of <led..."n! control, the dt!darant
shall nDtlfy the P"""og~ 01 the ck)I, CIll,fty or town In whIdi the candofnIrjum
IlIloated gI the totl ...... 'iAQ tI!mIlnlltion of~ control. Prior to the~
01 the thlrty-dlly peliotl, the Jocillooveming body or <WI il9etlCY deslgoeted by lhe
local go.....mlng body shall Ad~se ll'1e prlndt>al elected otno!r orttM! c.ondomlnium
unit owners" ..._ glaony ....1SlantI1n9 ~otal::i_ or appIk;abIe building codes,
Ioc<JI ordi'IlIlCeS Dr other <lelldades of record.

G. Within forty-nve daY!llrom the .x......t1"" 01 the period or <Sed..... nl control
wntemplated by subsection", the d«lanont shall cleW.r to the presld""t of the unit
_ ...... as:soc:ilot:loll or I'lll deiigneted egent (I) aI assodIIIJon boolcs and teCOl'lls held
by or Uliltl-.:l by It. dede....l indurlIng, wlhoul: 1lmitIdon, the IoIloooIng items:
m1nllte books /Ind aU rules, regulations and amendments thereto whId> ......y ha""
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Virginia lAoa! Tdopho...C,.p••l..
Tdea••••il:IIlt... MBil1 DfRi&.II~·

• Affordable 8IId qWllily looalloleoomrmm;CIl.;OflS JCl'Victs

• Seamlou lovels ohem... wbel> lllignlin& bct_lo<:aIli:leciOnlmllRiclltions -.::rvioe-
• Keep you. telephone number wilen ohanafullocal tch:rommoniOl'liollllllCl'Vic:e providors

",hile at !be _location

• MaUQn Ioca! te:1ephaM~ -.1a thl:ft is a valid biIliDs liIJdC undoo- in¥Cllipliotl or
""""" Jll'lYW'II~If': ounal! for t.:io b:llI ""b;ommianicmo.,s Krvi<:>cs

• Idemily protedl(ln to pseehl<k 1IlcUfllloll>ori:r.ed """ of_<>rds lind )lCI'lIOflal information

• Sati:Iy and KCIWily of po!$OrIlI ml propaty IlOIlO be iI:lII:Monally~ b).
te:~KfYioe proriclcrs

• Oi5pole resolmion op to and including a roll hoarlllll before the Vttginia Sial<: Corpotlllion
Commissioo

"l" "IliI1 <II RiFIo- ... ) -.. _ .....__ v..... _ ond _ ond ...does_. 'a; ! Iy..-... _ I' -he i.e<" &oh ..r riP_ckpaocI ....
"'" "I'PI~ .rorodllo I<pI M.WiriIies ~ 01...... pM.......~ wIlh 110< ILk,,! IE
C<Jm;:ooy. If)'lllJ Iitliev<lllllll yaw Iep.I ri ho"" _ ""IoIed """ roo_Ildtqool.1y nsot"" yourd;""",.
""'" r<"" '*'- """,_,.)'COl "'"> _ sec .. l..1OO-lS2-",",s "'". if .. the RO;hnlOnd ked <:alli"_ tea,
1OI-}1I·942lt

•
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castroma

ffGlll:
To:
Sent:
Subj-.:t:

'li r " =5 Off sO"'"
·c:allll~___

Friday.J....~ .......
RE: HomI>C7WllOlS N1reumenl Dcx:urna1t

llllIl 5OIT)I ...1 had ,;pok"" 10 Ms. Williams and I don'tMye any idea where you would get thal f<lnn from
it ;11\01 somdhing we have: bcrc In 011I" ollke. I ehc:<:kcd with the Jill the loan officer at TidcWlltct and
the huilder and they do 001 have it citl>er...lIl1l CIII\ lhinl:: oru Ihat you may have n.'C)Cived il ffllm Ihe sile
",hen you sign<:d the eunlracl. [lim llOIT)' 1can nul be more help.

_Origin&! MC:~iii"~-~~~~!!"~:-Froln: casuorna !~ [J j
ScnI: Friday. January 04. 2008 9:03 AM
To: Kim
Subject: Re: H"mco"''''CTS Agrccmcnt l)ncUmt'H

Kim,

\\01>0 I n«:d 10 euntacl to gel a signed copy of the Homoo"""crs agrccmcnL

Please let mC knov,' as SDOJ1 as pussible.
Marilyll ClI£tro

.__, Original Message-
l'rom: "CtiIJ<>l1'\I." < a' E •
To: !:'g >
s"nl: ThIJlSll~y. December 20, 2007 9':311 AM
Subject: l{l;; Humon",TlCl'S Agn:emcnll>ocumenl

> Kim,
,. (;(111 ;;cnd me a .'ignod ropy or Ibis document.

>
"., lawy 11"lidays
,. Marilyn C~lro

>
,.._ OrisilUll Message-
,. From: ..
> To: <1::i}n@Cquilyl ..,,,n,>
",Cc: n
,. Sent: SuOOny.D«cmber 112. 2007 3:111 I'M
> SuhjlXl: Humc<>wnCJ"!I Ag:recm<'nt Document
>,
»Dear Ms. Eb~'~'':~"~'~.,!,,,,,!,~»My llllme is~ formuly pun::hosed my
,..> home and complc1cd clos;"lI 00 NOllcn,bo:r 1. 20116. I pur<:h...,cd II condo aJ

»Bl"ogr..ss... Lexinll.lOnlOi~

6IIWOO1l



[

»
» 1am rcqueslinj; II copY ofa doo:ummtlhal was I1UI pro~ided to "'" at the
» lim~ of dosing. Please..:nd me a SIONED COl'}' orthe "1IomOOl>'IICIS
»Ag=mcnt- clcaJl"- doou=nt Ii (12-21-05).
»
» Also copied l>Illhi. emIIil is Marilyn Castro, 101~ is requeslin~ the

»sa"'" documCflt
»
»i'tc!mc send 115 <lV' sep.uaIC copies to Ibc fnllo .....in\: addl"'SiCS:

»
»Marilyn ea.1tO

;~--
"»
»
»
»
»l1lank you.
»Mrs. Willi""",

">

611212008



lkcQmber 6. 2007

To: Distribution

RE: E' t •• , Scrviooc..r- i"a' ...... isic:<,ot"Vido:o s..n:.s .. MolIipIc Dooocll"" UIom and
0Il0cr R.caJ Eswc De\'C1opI $ MB lklcl1cf No. OHI.

On Oclobcr 31.2006, I~. cudomillium unil ill. C It l...,inQI(ID.
Jocucd in V"1fIinia Beac:b, VA."tMi1l by~ofLM. SII'IdIcr & Sons. Bluegrass
""'"' _ldveniJccl •• ~W"mCommIWlily" ia wbd it bid • dna busiDcss
rdaIiomhip willllhc Iol:Il CIbIe ~.peny Co>: ComlnIIaicalion We IS lllc: homc:bvyI::.
wen: told of lhe commlllliel6on I!IIndting padago:: lhat WlI$ '.,:ceSCl,tt;d •• falui",rru:nI
for lIurcl1asc by the build...•• ..,Uini agents, And it 'IV"" d'",lo..d that in Qrdc. to
purclwe IIlJlIl wilhin thIl wmmWlity we were in cl'kct forced 10 sign. Nn Hindiag
R""C:rO"ltiM Apft__' To BKo_ • Bladiag hn:tw.e AC••m ..... CIau!e (111) of
The Non BindiDWBillcIitlI "&ito_III dct&iltd !bat I would agree 10 havre Cox's BuntlIe
JlIICbac. and -......ld pa,S14~ roc-~ SCl'vioca. This _ isrcq\li-' 10 be:
paid by all -.rs ""'"thcl' ..yorllle strYiCCll .... 1IJCd. or-. Howcwr, ,,1aJ5C (m) had
~f._cc to • \lOO!rXI1ho.1 did llOI provide Illy informetion 0fI lhe period, exclusive
nalUI'C of lhe GOnlract, ill\d o1her Importanl lnf'lnnati(m.

TCQ do)'$ af\cr silPlin& the NOll 8indiJl&lBindinj: Ag.Ito,1CIll, IIeCciYCd • disc.lost..
p;dqc with IOOIC informmop abolIl difTctmt contracts. The ilIitial "&'''''''''''' is for 2S
yean bao1\>11 thelettcr pro>idcd by UPA, As .1IcJmeo,..".,and po.,m, .,......... 1do
llOI """",",IllY delail. aboIIIIlhc .....lIIla:llt.- ~ublI.. roy cabIc.liCt>'ia:. 91" an: deeply
con<:cmed WI our comlJllllily is nnI be: able In lab advanllgt ofad...n... i'" ItChlloOloiY
ll:l ",'CIIIl8 c<,rl1pcriti¥t pricing offtnld from providctS in the nwket, unl_ w' arc willing
10 JIIlY for tItosic 1CO'i'CI ",ilb anotha COl1ljllllY. in addition 10 the ....",u,ly S14,5 cl""'Bl'-

Ed> 1.0_, ,_ i. nat .......¥i..... i1cmiD:d in....... frnm c.:r.e-..... 'ioas.
Thctcf.,., ...., do mt reIIIly Jaoov.•...,." at ofI'IlII" money is llJlIa& ami lOr exactly wh:aI
...·d "r"""icc. The normal process for KqIIirins cable "",iocs is It> eaIIlbc~
provider, scle~llhc SCl'Vice, and g" lhcm deli"""'d witllout silllling a sinile dor:lIIncnl,
Tn dati;, I hll¥C at least 4 oonttacts dctaililllllllld reslrictina: all aspects ofmy ""ble,
iDl<:r1W, ...... 1~1rpboDc, And aU lbc ",-hik, the dc:~"dopa" mainlains I':lICh member ofour
oonllI\UIIily is nxci........<bI~,

October 31, 2OlI7 \be FOC adnptd rules 10 ift:n:ac <;OmfICIition -.... virb> 1''''';;0.".
for consumcn rcsidillll in Multiple Dwctlins Units (MD llocket No. 07.,5 l). The primary
runcl;"n uf the rulingl! 10 clim.inotc ,xclu.ivily clauses limiting fair ton1pctilicJl> wilhin
Ihe marid.. The dcfinilloo oflln ""1DU~ oo:.onIinglo this lteJI<N/ and Order ckarly
dr:noIcs that Ibis rulin& roocn OIlIldominium buildings. It SIal'" it coven any dw.,Uing
.~ 1lI3I ;. diuinrJly ser-r- but JhaIt:lI_ common space~ cr::na-aI
....0'& ,*,,>1. TheOCllUll ,,,,'$ 1..111. iJI ourCSI!IC is Unilai f'tvpal) AsIOci~PA).
and \hey arc in <harp: ofcoOccri"ll the monlllly Homen........ and Condo fees. "Thac fees



[

cover Wound m";nlCl\IIlCe. ,,11$1\: removal, lSIId!my a100 go l"",VIi 1M SI4S for Coxc_
We bavc~ UPA 10 req..- infonM6on 011 bow the IllCl:nI ~'(.'C rulilll"'OUld
impKt \he bwndIm& COllITII:U bcl:-= Sandkt and Cox Com... ·jcariMs.-' ,flhc
~lS ""I: '-" siplC'd would be' cull and void. The HonwoIo.uers As:socialions.
UPA. res:ponoted by SIIyina 1hcir !cill team~ IM:en made aw.lIC of the FCC ruli"" ...t
lhey !lave dclenni""d II doc:; not apply 10 our community. In I leller doted November 26.
2007, UP", iWted IbM_ire '1"ownhomcs", and thc:niling ;sonly madio to impact
apanmarts md ClOfIIioL This is extn:mely Ila:rnillll because: III <nJlia:u, documenIatioll,
Md~ !he bIli~cr websilt rcl"m 10 our cammuaity .. caodominiwolJ, i.e. hlovinll
Omdo fix:s 10 Ulke caf'I: ofCflluood 1llOIi:cenance, .....- r<mcl\o-.t.~. In IIdditioA, cvm Ibo
dcaI to our Ilomes _ thM '"' him: puldlasod • oono:loI:niQiUlll. FlIf1hI:t'. they sw.od
that our anansemcnt wu bulk !lCrvi... aDd WII.'l al tho bel>cfil or. spccioJ bulk priDe:
di!IWWI1 neJOUat<:d bctwCCII tbe builder s.ndlel and Cox CotnmlUlieations, and this is
JlO(~ by tn. rulinl- Cox CommuniClll.i""" "-' also been oonJaetcd n:gudina the
issue llDd !hey refusc 10 si~ Ul7 inbmatioln. abola the alIllral:t lOrour COJDn1ll11ity.

.."" "Nonbindlollte:aJ.ation Ajlw....... 10 lk. ,.,l( • 8iIldin&~Ai'_t"01~

does not matd. tic~ionlI000lJICts filed a1 tho Virp,ia &;dt Cin;uil CoI-i.
The conl.....,t number (2OO60126000139260) rcfert3lCcd in Ollf Noobindinl/. agn:c1TlCl11 •
Cla\&5C M - prc:!ICIdcd to II! by Sandler, WIllIIUpposed 10 be the llOIItrael. that binds ul 10
tile 25" year CORIrJIWlic:ltw.. 1&\1:(;,......1.. When retrieved fionllhc CimJil CoutU. it has.
IlOChing 10 do wnb the -atiooI-.P....ac:ol.. CcD1rac:l20060126000139260
K'lUI1Iy ;, !be -!)cdaqIjon of""-ivc eo.-.nu oncI RcsaictioIIs". fllft!lC1U....... Ihc
af~UMI"d dc:alJ wiIh UIiIilieImd I""Jlllb 1RIi!rI:!nncc. 'fb! iDa:lm:et
_ nurrlbor las \Iocn provided to alll'C$ido:nls of the Lcs.inelon communi.,. vi••
signed contract with Sandie•.

We bave )"'ltD rlfld tile1ICllaI_ agl'<lCfn<:nt filed witlllht cirelli, COllrlS bet~
Sarldko" -.I Cox Commt-....Mns We kd tllat II\eir faihlf" to dj:rlnIP t-s led 10 •
myriad or iowcs IWmlfflO'iQg aD bilIdin& _ltfail bfIN..... I ex;"£!<'"~ IIDCl
Sandler 1",,- LM. Sarldkr _So. LLC has lied to all of tIM: .........,..,.,'" [<;Jlilllll5
.." an: flOW TownhomQ.

II'l:tlIlCSl. The Fcdcnd Communica1iofllr CommiiSion ban bulk. billil1& ag;reo:melll$. I
bclj"yc bulIr. blll"".,ee:DCllU are IlI<:InjlI:ItD bypaso elLTCdI IClecommunio:aIiorw IDd
antiWSl laws.~ ootpOfIIliorls provio;k ld«:orI>mllflicllior> ............ 10 •~ Il\nbcr
ofcusKlmr:r.r UIing ,rwuopoliQ ..ilh prc''''I...&snviec proW:lcn.lIlldcr~
conditions. ond ..,Ill di""£lrfllO consumcr.r' rigillS. BuIt. billi"i II£1""fDCfIl' an:: .........e
than exclusivi.y corrtrKU bcc:allSC bulk billing t)']liclily includes <:able, ink:md llfld
tclephPn<: I' a prcmiwn price under !he fll,., preten.. ofgetting a specill pri<:c. The
de''Cloper profits from the dilOO\lflt and the hofro::o"",,= CIMl up paying n:18iJ 01 "'Of'5<'_

llulk B,Uml8f1'lll#lDUlll 1ft: <Xlfllrary '0 Congr"Ssionai dfuru 10 advance bnwltenl
IedInoIot.Y ill I!IC UnilCd StD:s. T1Irsc '"&=tnm1S d;..,;,w" compctitioo-'
teIecommuniaoti -d'tIIICCS "' ... ronlfD....UCS..tToeta1 Any comp;1f\y. rqardlcst of



industry .ec1or, IhaI plO'lidcs lclccommunK:ations or Cllble !lCrvic<.::;, $hould Ix rello1llted,
No citi>'£tl oflbo United States ofAmerica. lite l.nd of lite free, shoUld be
uncooslitulionally boImd W regrclsi~ COOIracl'; that fill the pockl:l. oHlle rich and
powerful. W. 11K in noed of""lion and cun only hope we reecive a speedy response. We
should J><lt have ((I reviewhlD1~ ofpages ofoontraclS or hi,e a laW)/er .., obmin or

chan!;" telephone, cable or internet services.

Regards,

IleclOr Castro

llislribution: Senator Jim Webb
Chairman Kevin J. Mllr!io
Commissioner Mieh~l J. Cows
Coromissioller JonaLbaD S. Adelstein
Commisaioner Deborah Taylor Taw
Commiasionet ROOert McDowell
Mayor Meyera E. Obcmdorf
Steve SlUICIleo"

Debra Dil:lz
Patrick J. Esser
PtwIMeRae
III On Your Sidc
Bob McDonnell
Ann.a,rIIe
Jam"" K. Spore

Enclosure.:
_United l'roperty AlSOCiatc.leUer dll1ed Novembc"r 26, 2001
_ Clause M from Non Binding Resl:l'Va,ion Agreement To Become" fiinding

Purchase A~emcnt

c _
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NoveTl'lber 26, 2007

ThillI* you 1Dr)Ol.a''''''''''''' OI6eotMlUntyllfld)OUr 'etel'lt (JIestiool¥
iboUi u II Wiii..... tic:aCilwlS services a.o.:oiklblo to 'I ":feldt.

Recent oeM fI1le!el h.ve publicUed 'hl lad IlIalIhe Federal
ComfTl\lnicatiDnl; Comml&$lon (fCCl has issUfld B nAng lIlal P'll""nts
franchf$e cs ble plO'o'ldsra from errtllring inID eXc!l,Illve~ lor '<ideo
88l"'Iioe:t 10 residents 0{ mu~lpled\HtIlIIng tnlt;. The 'nIJnl:ion was to~
lhose prO'o'lders from enfon::lrog eonIflld.lhat do not bef>8f. OO!'l6Ul'l'l8f1;.

Some ...ucIenIs" our COIfIl'IUltt IIaYe asked abot.lI hell8' stories ,I'd what
effecllhe ruling may '-ve on him. Ow Iegat 11IM.., lei us!hal1hrs ruing
,alatellD "bulcfng ltXduI;;vly Ci8lt-." -.lllldiledad at cable pmYIders
>¥ho hitve .unci .-.0 lllOXilSlYe 00l...1s wiIh~.,... 11 <7Oio1IOlS end Olhu<
multiple~ I.I'Il buUngs. Our oommunIly (1IId olhar townhome and
single fanWy IZlImIlln/lle$). and the kind of w Ill.... _ haYe(\llHd'lan:t
knl)Wn<Jl; 'bulk --.toe" conllac:tsl ai'll not the: subjectofthe FCC ruling.

-Bulk o;;eNlce" contracts am negotiated b- the blm,flt of a. cotl$ume,s In 1M
CClfMlunlty. Tllue c:olllJacls. ....t1ich are part o! the doeumerata dilidDMd \(l

811 homeblJ,.ets. wiI always provide a disiootft blIbw what the vldao service
pIOVider-chiIrges tor klenlIcal seMees to ollu" homes wthlll the we_ (not
ird.dog p'<M'",*,1Wll Of~ IllIe$ tIlol •• temporaryJ. The
eoooacn fU'l tJr up 10 25)'8a1'S. IIn'eu ermiMled KIOIlef. \lIfth lh,
poss/blltty of 'lSlltg: l'(lljon and _Is..

This Issue _ e:o;QAild n.ll recenl _ ar*:le mat IXJI'l'l)3retl the c:osl 01
dilretenl_'tices..,.otable in ~lorI Reade. This artide is 3tlilthed lor
your iflfofmaliorl.

Un~1<e tile target 01 ttl8 FCC Nlln". apartlllllnl ow...rs whodeny ruldoots:
the abYlty to l~ke tldYanlage of oomtl'ltlUve Ilflce ",duetions, IhlIlXlfllraets In
our (XlIT'IIl'Ilrit cnwro!he oovanlaQ8Sof~ in the markGlp!ace
ltwough ongoing. petl'l\3fWll dlsrol.anis.~ reetoiVe• .lInd will



aIWlI~ :we~, _ 10'10ditc:olft Ilet::M llIhZtM seMc:e proW;loJf ehel9"
in rbe matUl blcillclc:al~ on" 1:IClrtinuif'.g buis.1IOilh••Ietts
peoiol.lIIbd -....,. "Th&orIy lee~ is the i ..d· • t.ujend 8RY
cthw dIafge • 586 by iii go"lll1lITI8l. Edify), g8i ealy liIbout 58 a
rnorth, ~. by 1iIw.~ t.Kll b;t he kit: Oi"'UIi<:illioli$ provIcMr lor (\
lo pay'"~. I4i6emS ,renow~bres·"'il&ti'Ml ofchafVe.
aong will fie .....'"I:ln-...-e~

There _ many~ 10 tWIg ill. p!alile4 0DmI'lI.riy soch.
OU'S. a'lCl_ feel_lei , ....... icaIions pack. Is one ~'I'lem. I hope
ttjs ftorma6on is~ to you.

Assocla1km MallliliJ8'" on bellatr of your Boe,d of Dire<:lors
lor the LBlingIon liomeo'M1ers Association

l--------------
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__ Original !oI..... 
From: eutIJl!!'IlI
To: I'OnYlIJni<:<lIiol\S@scc.virgl1ill.yoy
SenC Tuesda~,~r 11, 2001 ~5!l AM
Subject: Complaint Reptrl

M•. C_,
I~ a complaint~ 0' weeIllallO via 1M seC. Iliad a COtlvemllon with COX connuniclltion "",""I
_JlU1able to ...lod the leIeflhontl pro_ o! my cIlC)O)e and why-lJ1a cur",ntlrwolce I recelve ......'Y """'Ill
does nol h""a amount.. Thlo;o in dire<:t _on 1(I!lle CoIble law se<;lioI\ ,~. Also why I'm f>CIl procected b~
\he Vlrglnia Tell!OOlllll'll.J:lca\ioM Bin of RIghts. Unbillis d'~ I hO.... nol !lIceiw an ...,$W8r!rom COX aM I
""'llkllb to 1aloIo" ~ you had """''''*' lhI! ftnaI an"""'" from COll

. ..

6112i200l1
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Mr. Kubfock,

~=-='NIodi-..,.~ 21, 2008 11:(lJAIoI
PrI\IIIle calM. '·ICclmploint.doc:; Convr.ei.OUi1-2.doo;; DEVPCO.doc:;""'"
COfM'lI.Illi<':Ilions Entmtnl.p:ff
R" Memo ffom I.... Stale Corp<nlion CIlIlYNs5\On'I 0!lI0fI ol'Ge<\eraI COlJIIIfII

Thank you for your asslstance, 1don't agree with the fl~

paragraph of the report; how I, as homeowner became bind to this

-------<IrlgINl ,,"51(1:--sent: ·.-dIladat, fI!bnIllry 21, 2008 ':~5"'"

T'" t.-.y KWnxt:
5ub)e:t: III!: Memo fmm the SlIIIe Olrporlllior> ComrnIssiDn"s Offla! or GenenlI CoomeI

- 0rIginIl Me ..,. _
FfotIo: Lany KuDnx:tr.
To:~

sent:~, FebNIiry 21, 2OOl!I1Cl:08N/l
Sub;Kt: RE: IMmD InIm IIIe SlI'- euo...._,Cuo",· - n'S 0IIice d~ e.....-

Ms, CIIlto.
II~~_'edI\J,OOJ/-...,._-..u-._two"'"r- OneiIc._~
...t- "" sec ........ FCC ,..,-jooti.. .. ThaI __......ud hPe Illlll.-...:t III' au'! d """'*"",
;"iId'li .. lhI-.lis.. : li'a, bWigl-.lr"dodatIteFCC. Samed.. • ... .<iti _
__ blot _ ... ' ..'_oiI4l is ~benJ~-.l ""._bA'Ig AAIr -.g 1M
0iiIlI< IIdoPed Ill' !he FCC _ *' fer-'1<XI........ on !he tILJI< -.g. , be_ltwV......."
_. oIltl1 plOtlllfn end wiI .., addfesI It In the ordef. SomI dtlll FCC COITWI'riIIioft IOIIWld ... hit
belle.e lI>e inltiel FCC ruling \Oil bllfIll'l'IlId lnO will III leotI<! In ille lDlM, This will be an ongoino;) Issue far
S011WI IiI'rle 1M .. !toe end It ... IIopo....1' III _ in f_ oj emandna, nallfllr1ctiog, compe!JllOO, 1NI'III. 1
""'"111'"- .. III _rcu brougrt 10 our~ es.pIClIlIj'!he~ is-. WI don' hne ....
-.ori!ylOad<Ifee&a»iII........ Yoooll,· ""_donoyourt..., oot._youmigrt_IO ..
~ INl: op,:fI!lt'eI il """*Kl .... b~ your...... 1 is~ II ...., end 01 lIMl bull
I1Wf til, klng l\IfInl!l
,."......-

castroma

1.........., .....diK*>P.... is tM:II Mt!*l the ""1oCIitlicw. 01 SUliI Col" ., . , .. 1).111 _ 11:>""" f had
_Iigr-.llle ""'.a::t_cia-. (II»""- ,,_,eel" " ' .. ,do lIgIW" It.._a b'>g l!If I
_ -..ely~ "." caw,"'. b .... FCC. IIY¥e -. lro caGICl willi alfI. UImnU'IillK .... ,uU "
Virginlo. and lhr8e 0\tIeI11n F1olid.........~ Il'IIloIng 00' ClIM to tM FCC Ill' malolng~ and ilISO Ill'
~ing b """",,*,11, alh FCC "'l_hid onlte Proposed ruling, ErdcQ<l .... my commenll.

n-a"'b-.g""'limellllro' r,_...~,_Com>

Subject:.........

,"',,,,..

1 --



l'lollC 2 of4

contract "Non Binding Reservlltlon Agreement to become II Binding
Purchase Agreement".

Paragraph one d the report states: " All condominium owners In the
development sign a Non BlfId!ng Reservation Agreement to become a
Biflding Purchase Agreement which provides that the condominium owner
agrees to take Cox communiCation's bundle package" There IS no mentIOn
of cox anywhere on the Non BInding/Binding agreement. There was never
a correct: disclosure d the Agreement To Obtain ConYnunication $efvlces.

The basIC argument here IS one of fairness, as a government entity,
Iegany reviewed documetlt this doament start by asserting this contract
was "ImowingJy" entered by nomeowners. How could you "knowingly'"
enter a contract whose details were hidden rrom you.

Also as stated befOl'e, dause (m) of the Non Binding/Binding
Agreement was Improperly referenced on the contract and not propel1y
disclosed. The contnlct number on clause (m) 20060126000139260 15 not
from the referenced Agreement To Obtain Communication Services but
from the Declaration of Protective Covenants and Restr1ctlol15. The
Declaration of Protective COvenants and Restrictions does not have any
Information about COx or the BundlejExdusive 25-75 year contract. The
Oedaratkln of Protective COvenants and Restrictions reference B
"Communications Service AQreement- but there are no Instrument
numbers. How could you find 1I contrad whose number is Improperly
referenced, Incorrect or missing? The city clerk does not provide that level
or service. If you lire doing a search with the wrong contract number you
will end up with the wrong document and with no InformatIon about the
contract they are referencing. Since the contract was not properly
reference, It was not dlsdo!>ed.

Additionally, In the COX letter the developer lawyer asserted all
homeol'lnef5 signed the Homeowners Agreement. This Is to imply
homeowners were given the Homeowners Agreement which is part of the
AQreement to Obtain Communications ServiceS. I was neYtI'" given the
Agreement to Obtain Communication ServiCeS therefore 1 never sign the
Homeowner Agreement. Further, even the developer lawyer on COx
Letterhe3d asserts that the Homeowners Agreement and ImplldUy the
Agreement to Obtain Comml.Wlicatlon Services constfM:e the Ieg.,l base ror
the CommunIcation CClntraa between the homeowners lind the developer.
Yet these document, were not given to homeownel'S and as a COf1S@ql.ttflCe

were not slgned as Implied by the developer lawyer.

Regardless or the Ilmited recourse under Virginia Real State Code ror
im~disdosure during a real sti!lte transoction past the 10 days period,
It my opinion that no document would be correct asserting that you are
bound by a contract that could be Intentionally or unintentIonally

6112fl00ll
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misrepresented and thl't I' the very least any reference to sud! contriKt
would shift the burden d proof on intention to the party with the ·upper
hand- on the deal, whidlls the developer, dral't:er of the contract. P~lnly

the developer did not follow the legal procedure stl'ted by his own lawyer
on the COIC Lettef" to effect this contract. The question is; hOw could you be
legally tie<! to a contract you never signed or seen and whose procedures
were noc: followed? Could you said beyond doubt that SI'id contract Is
leqally binding? Coold you say based on this evJdence that -the
condominium owner agrees to take Coil Communication's bundle padtage
when given the evidence we have zero Informatklrt other than what Is
plainly stated In NUse (m)?

If the commission needs additional copies/instruments please let me know,
I wttt be more than happy to send voo copIes.

Respectfully,
Marilyn Castro

-- ClriginaO Mealage __

From: l.3ny IClAlrod<
To:casWlml
C<:: ......... c...-
SMt: T...,... Femu..y 28. 2CIllI-t:18 PM
Subjooct: FYI.

~bnDfy 26, 2008
Ms. Castro,
AtlII<:hcd is a memo from the Stat~~n Commission'. OffICe orGencml COUlI5e1
conceminillho markednllagreemefl.l bet""",n your wndo a>l5OCi.tion mel (;ox
Communicationl. Mr. M""ner and MI. William"", did cXlertlli"" A:SellrCh Into \his cnmpiaint
-.d did not lin4 an imnvdia~ rerDCdy for }'(I<II" nUllliolL '1,,",,= aa=mmlll
we <U'n'Sll/)' under~.\be Fw.nl ConwnuniClllions ClIII'.rnisIion in ease 01-1&9.
~ 6S in tho: FCC's Rcpor18llCl Order-' I'lWIher No6cc ofJ'rrlpascd. RWmaki"l
Slal<::S: ·We abo scdt COI*_ on theK JaDe qt.....ims "ilb mp:d 10 "blIR; bi1liaIl-
....tgU,...1t!L Some IlaYt II'pIC(I tbt bulk__II ..., anti_petitive. As '"" undm1.ud
,hem. bulk billing~1S ""'y be cxdu<i"" conuacu bocauie MOO .,...,.",.... ..- 10
the"" arrangements with ooly one n'ultkha"",,1 vi<lro prog.ramming diS!riblllor, Iwrina '>lbcn
from a !IimJlar llITaIlflemenl. .. Ho\VC~r, because of the 'bulk billing' nature "f1hc conl""'t,
re.idcJ!1.lI woWd have 10 COlllinuc payil'lt II foo to tile provider with the bulk billing contract as
","'1 as ,,",y .lIlbxripUon f« .... tbeoow~ provillcr....Do I!Iae ........l&<:tnCIllJ h.,... the
....,., prKticaI c:lT1ltt. cxclusiw:-.~ in m.. most CUSltJrflCra '"""*' be
dim'*'"' from switching vXIeo povidcn?"

In • nutshdll AIggeIllNl you file COD.IIDCIIIJ in !be opc:a .... 1\ !be: FCC and leI dlan bow 01
the p10bkm tho: "buD: billirc" ~rnenl lias <lII )'OW" dccWon 10 eha"8ll provido:n: Of 00
f(liits similarly !lil".ted. Our aUO<'IlC)' cxpe<:1J the: F<.-'C ",;11 ruIc on tIIi' particular;!l<U[: IlIId thai
the ruling willlikcly ha"" tn be decided;n """rt. 'l'he: ."""I"rion m:w be in siihl b'" noI likely
10 be IOIally ,~veo:Iln tho: lll:ar tc"". I wish we rouId raol>... th~ COmlllainl f()l" you hul have

&l2n008
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no jurisdiction in this ""'Her. Ido hope that (hi, i' helpful and ifyeu have qoostiOlU, thaI y()U
will call or write.
Larry Kubrocl<
senior Tetecorrm.JnicatlcJIS Spaealillt
DMsion cI Ccmrl'Ull<::8tloM
Stale Corporation Commission

611212llOa



STATE CORJ'OR,\TlQN COMMISSION

TO,

fROM;

RIO:

Larry Kubrock, I)i\isi"" ofCommuniCllti<>ns

D<m R. Mueller. AS$OCi~,,, ('A",,-en! CouMd @tt/fIl
A'exandno William""n. lntc",

Rights ofcondominium oWace t<> 1<.~C<:1 ~ lelwummunk3Uon< pm,idee 3pan f,om
tlte I'f"vider c"nlraClc'd by"'" ""ntlominium usocl31;"n

l~

C<>x Communieati<>ns pwvitl<.l bundled IclCU)fllJ!,un;eation< I\lld cable scrviC<'ll under"
!<>l\;I '''''', ~ontnl<:l willi !be BhlCgnss I'an: Conoominium A>$(>Cial;on ('A..._iIItion") 10 lh~

~vndominium nwne'l'S in lhe 81oegr= Pork con<\uminium d.""kopmml in Virginia 8<-...,h. :\JJ
<:orJ<k>minium owru:ss in !he de'iC1opmen1 ,ign 3 "Non !lindiog Reocrvation Agrranenllo
Bc'ev.nc "- mnding 1'un:lIllsc Agr=ncm" which plovid<:s tho, tOO rondomi"ium o"'oeca~ '"
uk. Cox Comm"",icatlon's bundle ?"chlgo. 'I'hi, 01;1=1 musl be .ii'l"'! in on!« 10 rurcl\a",
tl c"O,u!ominium in m., Blucp:w r ....kde'l'cltlp\n<'ll One alllClV"" PIIl'k condominium ,,'mcr,
1-1•. ('USlro.•",,\(; r<leas<: fr<>m any oblig.1lion I.... purchlu(: uod<!r II><.' long tctm cont""" "~Ih he:
I\""","i "ion,

'n,.: Siaic Co,p"'.lion Conuni"iM hIlS noll Il&<enw jurildietiCltl in lhcs¢ l;-'J'CS of
""'~"lC1"oldisptllCl and any tVlliI/ltlle rcmudy mu,1 be oought in tbe iIl'Propriale ooun'. The
f<>llowiol! is limiled 10 discllSSion I>f!he leg.l i""IIL" Pres<:l1ted.

The'l_llon posed by the 1)ivioioo ",f CommuniCllnons is wm,lbcr this ""clll$ivc conln<1
f(lr Co~ C"mmuniClllion's scMCCS is an UIIfui, mClhod ofC<.IlI1pC\ilioo llnd lh<::Nfon:.llrU'<Cribcd
by Sect:..,n 021f of!he Cl>mmunica,iolli ,\<1 "f I~34. "" om"""OO' r Ao;:t") and whether rhe
,'llOdo:";n;uOl ""'"eN m: bound by this C(IOII";I"I '011 rIlUOl pay lhe fc.... 10 Cox COllll\luoicalion
re&o'dk.'';s of"'hellier they""'''''' <.>lhcr !d.C("""\"n;"~li,,n ' ..."'ic<.... fwn, unolha pro'~dcr.

• "n .»1.....00""" <_;n .........b Iho ("0_""", ",fr.,,>t'>l ''''"' ""~ t",ol,"ft! ~MC TcJ,o.;omof VirlP In:.
f·~\'l:'. -"'"~ .. '<qII;" Il<n ,\I,.k·\"~siDi.. I",. 1·\·CrilUll·) '0~ "Uq.""", CoIl....' ,.......,".....
~'.h. I «:b ':""l' ''fIl'Onuni'f. KMe ..... 1oitbJr<" II> ''''l'='- 1S<e fi.... 0.... oo.<bcd. ;.,.,«;J M.)' 10. lOOI,
c." N~. I IJCI"'iI""",IU'" puc-lm-OOOltIJ. 11,.. C""""'''''bo"' Rub'Oo,~ <he S""""~ or R=le.,r
I>"".t E;"'I:.n~Sn>"", (SIum:I T.".,. Ser>i"" rx.,,,,, ill'll ,j,.> 0<1 »l.Ir<><~ _icc>,ol~ ll.>ole oIlll
l"''Yl<lc~ ...." "nJ' tnd """ withio •~ .....'"""~ "",1';"'10 ,,' f...-.lity!coo ,tl< ,iEn,", "'••ail>< "-' _
J;e<dr ';;"0' ,I>< ","",r~.... k~,l "ch>op: c>rt;".

:HtJSC.l~".



The FCC~. Report lIIld 0nIcr ,nOdol>crof2007, FCC07-l8\1 t"Rq'IOfl and
Orderj. whkh addr=e. the use of ""~Iu,i",, 'i:'t"",cnl~ ~-.mulri-dlOU\lld "!<ka
pr<IS""l"n,ing di.1Tihulll1'll ("MVPDs") llId p,,,'ale r~1 <:sIOIO dC\'CIo]Wrl and own~ of
muhi·d..-dl;"i unil propcniell ('MOU.") Ih, ,';d.., ....,...j"",.' In Iu jWYial!ll d!ld~ llIe FCC
defined MOl;. 10 inclode aportmc:nt, coopcnIi..e. """ ,"Ondominium building'! but D()W up.md.
It.. dctini:ion ofMIXk in IIU Ileporl ancI Ofder' 10 .bo iJ><1.n, pled _ .....Iie. motr:k
homcJ*1u. prdeb .....Ul ............ O\b<rl;Clllr2!ly ........:aI~ IQ]_

dc>dol.....,1L The RqlOft MC! Onlcr dcc:l-. ....rl ..d ,-old ltI)' "bloildilla ""dll$ivily" daIs::lS
bet. <en <3tIlc opo.......... owum: ofMOl/$.

III Il.ll:ep<l<l aNI Ordcr.lhe FtC dc:tmnin<:l 'IW ucJllSility cl_ cal'C 'ij;llilic:wl
h.mn 10] COfII,,"lhion ""'" <Ol\>UIncn El!.c!usi,'ily cla...<$, "'fI"Ci>illy ....hen Il6<ld in cum:nl rom.:.
c<rl~liHons lIy IncumMn! Qblc optllltO/l., are 3 b.vricr )" Jl(:W entry IntO 1M mWli..hcu.1OO1 vi<ko
n=l.:etpl_llIJd tho pmvi.icn of trip,," pity offtrinjp',' Sucb "'leMivil)' cl:wses inllibll
.:omp<litior. ond in dolna~, deny MOU I"l:'OidaKs !he benefil' ofiTll:lUSt'll a:ompc:lition.
Ulo:ludi." 1<....,...~ ud lbc .....labilit)· ofTlJOn\ elwlncb ""lh moredi_ alnIenl. • ,,"'Cll
:as XlC~ 10 a1lam1i"" pnmdcn ofbn>.db:ond fx.lili....... Ibo lriplc play of GClal..n..,;Qn.......
"""icu; Ih<:ir f*t:olilic:l JlIWOO1.J The FCC ukiJnardy~ \h;111lle \1M' by ahIe op<nl<n.
incl"":i"lI"lt:cuan,"'"otioBJ arricn _"""ide ~'YI'D ........a.. ofnd....''ity el...sc:s in
"","",,* f<J.r 1hr ptO'rision of ''idM ~'iccs10 ~lno. _it.- '" lltlfair~ of
cunp:ritiun or an unflir" or pnc:lkc in viol>lion of$«lion 628(b) of Ihc Act.' 'Tbcrc:furc the
fCC ~flJhilli,.""bk oporatl>fJ ond Olbcr enlili", ,hill are subj\'\.'11U ~ion 62~ nom cnfurcio!
o:<ir;ti~i' e~cl...ivily cl'~les Ind CXOCUl'ftj coon""" ""nl~iningIICw 011($.

c ..~ CommunicMions" cm.\:idcrod by SlafflO be a ~tVPD lblll Woo ~vidd<
. ~imioas Iot'r"iceo. 1lloI' 811lCpUl P:rl ooOOcmini.... devdopmerJ clcarly fiu ...'d,iIl

lhc de:,..itioa ofa MOO • laKIGUI loy !he fCC """""fore. OGC iuf!bc opmioa Ibm
..."I_'ilycb_ bclwten eo.. Commuai...u.- and ItM: <Otidoolinillm de-o'do, _ arc:
~ b'llhc RqloO<I and Order in FCC rn·I". lk 1t<pOrt and Onlcr <b::s _ addras lbe
rclaI-'lI ...... of~1UAiVe__ lOr providing ooIy ld«omIntricaliool $lOVic:c:s In :IoIOOs. b....
bo.:c:Iusc 0,.\C~" bDdI • MVPD 3IIOlI • lClccommuoieMiocu p..",;,s", lind bc=.Isc
Cn" (:Unl..,Wl"'"lltionfI ., providi"ll boIh "flhese :IS bundl<r.l .....'i<:eJ anJ ,,·ithoul ... optioJI <If
scr."li"JI!h<1n, !he f\I1u pl()[nulgalcd in !his R<j1Oll lind Order Ipply 10 the ""tire e""tr.d.
":,ich ,,"('uld rondcr tilt t:<~I,,"i,'ity tbt&: null ornJ ''0;,1. AddiliC>llnlly.lhc fCC h:tS b<i:gun an
""lui')' ",10 lhe lISt ofcxetus;"e """'''''''" rOt ",lectwml1un;ooIK:>n <ef\'kcs in MOU...

'7J I" 11.., 1__ fCCI'I·IIl'». T'Io< R<t><ot-.lQrdn'_IN~

.'"'

'11. Zl

• S« l'r~7!''''''"I'c....",;tj,,'t N...."rill. LOrlUd«,mm'NlJo:ip!" M,ut;l\, 11.... K<lN'! "'" Or;>iIuaI
lJGn,..l.lllu of""""""' "It NJbJ&. " ret W. ~:9Sll~l,

•

[
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SubS"'lUCnllO the ;"5U,mCl: oflhe R<:p<>rt lUId Qrdor, counsel for the Asso<.~~'il)fltc,mcd

tile ngrr;emcnl witll Cox Comm\lllications a bulk billing Mr.ll\gcmClll and tberefore not covered
hy (he Report ;llId Onler. Under lMsc bulk biliinH nr:un/,'<m1~'ll1.$, r..idents may receive ~
di,eo,,,,'cd I>uJk billinG note but may be """,ired u> rontinuc '0 pay that bulk billinll rale even if
the ros;<!<:nt ehoo!\CS 10 take service £rom, and P'Y tho tublcrip'ion f"" of. a differCflt Mvf'D. The
1"1""1 wid Order does 1\01 sp.ecifically addreat bulk billing 8JWIgemertlS other than to Stil,e lhill
,"" FCC "'ill imme<!;:Ilcly oddre<s this iSSlJe. ('",nuni";,,n... Adcllllcin commen,OIi in a ...paulr;

",[<m,,,,':

Bulk billini lImlOgornOflI8 llI'C a more S<lphii<1icald and, perh3pll.
insi<lious fOfll\ ofe:<dU'livc .gNt...-nenl~ While ~IDlf owners
go<tCf'lilly om~.,. ;ntn a bulk hillillgiln':lJ1b'(!llcnl with ""Iy one
MVPD, if a n:si<lent is fortunate to> =oivo video sel'\~ce from"
OOIlIpeti1ivc video pmvid<:f, the ""i<kot is sometim'" rorccd to P"Y
t....-o scp;lnllc sub..nplion f= fiJI vid"" so,,·ice.'·

Iii. lhe beliefnfOGC Iha' even if IIle ."nn"et .. is"'" hen: is a,:"ns,dCf"d " bulk billinll
agrecm..-nt which il 001 <o""red by ,he Roport ""d Onlcr. the FCC 11M indicated ilS in!c...!i"" 10
T(m<)VC unf"ir compolirioolnd intends to reI<lht,;, thi~ i$lm. within .i.~ months of the publicurion
of II'" Roljlort .nd On:kr, lIII.l wHllikcll' &:=ninc that bulk billing .mmgemcnti arc al50 ;n"".lId.

_73 FR 1195 {sec al50 FCC 07.189)
.!.al....m &: Walkins LLP- Client Alert Iktoil
_Tomp. [I0l' Online Al1kl.,. R""',""'l' Take Case 10 FCC

.'
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HOMEOWNER AGltEEMENT

nns IIOMBOWNEll "G~l

l'Av< <JII'1 d<o>oribo. " ...i11 b111b(; and _
_, n:lllint ,& Ill, I."""", _. "'lq>IIooo.
oid<o. <Iolo .,.d ",{,.."...ion ..me." mil 01< '" will \><
I"wld<d '0 t>om<o>or.... .. 1.<:<11I..... (.,...., in
xoonllnct "lib tho f1tclu.1iM ofComwrtl. Olodjl!on.
..><;I R....i<1iom (l.o'.iD&IOO Owner'. N>o<:i1ltionj, '"
""",.I<d _ II"", '" I",.. (Ibo ·0 "" ...").

1. 11.01< 5<,,1,.. G••""U,- _.".... in (Illo
,·u"clOp.......,. Y"" w!II n:cclv< • ".'"bet of >oM«<
r",,,, ~l'O" 0Yme<1 ........Iot"'.. 1D<. (l.b<
..~"'o<i.'I0 ... Til<.......i_ ..11 boo provided 10 )'01110
~ -.itO ,he ''''"'' of1llo DeclIl1l<l;""...l ....1 .."
iochod< bosio In,,"";' ~'phnI>< ond .Id«>~m (....
··a.oI< '"""lots.. Tho laic~ .,.. ,n,,,. {UIl,
d...rll>«I III CI.. ioi<iol dioclo,.", ~, lluo' )"0.

..eel<ed {,_ 'K ...........'1... prt.r •• 11;0"'1''''
~... pon:luo....0.I"",L Th. 1llt5i< Sorvi«s ",n b<
p'wid<d 10 ,..,. ltrnuglo • «>DIn<! ...._ "'"

""."",\100 ..,d u>OOs!oo I",;"""",,,,,, M_~
l.l.C. ("Ll~~ ..titled -"''V'"'''<''' '" OIl..i.
C...,,,,,,,leall•• lIorY""'.... """" .~""""' ""r be
""""""" ......... ..........,. rr- ,... 10 ,.... (Ib<
··~"""Iallo. c ••,,,,,1"). UM, .. >g<nl for "'"
AO>OC~ hoo <UnI\Ied to. Ill< provisioo1 of Ih. OW<
Sct'>io<o ,e \110 M__ ho",.,,,.,,.,.~
orn/ll<'..... "'Ih Ihlr<l pony leN" pm.I""($) (_ •
'"$<"1,,, l',wld..·l.

1 l',u,I"", S<ni«t. Yoo mOj· roc<i.., ..flo,..."""" (n>'"
,;", .... I',,,,"",,, o.......,in/;~ .Ideo. t<l.pbono
«>oJ lnt.._ ....."" I"'" ·P,..i... Se"I"I'1Ih'" ,...
..>;I.~I: {"""s..--io. Po","",,,. VOO .... Ii.<., 1>Iln:Noe
''''''.fool .... """'."'" S..."... yo. wi>h. ""1 p",",.....

S<1Ylool LboI)'OIJ ..Iod "'Ill'" 1'<'_ der.aly Ii'oo>'"'.-.ie. r""'ida ......... """" on<! «I<!dllio1,. (or ollo><
",,",," "iU bo,,, ~"'~ in. "I',r.o« .~"' b<L.......
y"" ..... St.,'i« r..... id,,_

l. Itillin~. To !II< <X:.." 1'"",,1<l«I ~"o,t1, Ut,
A>.<o<IolioII, )'00 ...-jU b< tHll<~ >0, .... Il»ic SoMa> ..
1"" of 'bo """""Iy 1<. ,h.. you ",.lOC(II11<d L) I'"Y '" •
~",""",,":>o:r in lbo ~"'"' (rh< ·~....clod..
..........""~,.). Tho ..."",1.00. ......"'''''''''' .. moro
'l""';r".Hy "",,,,Ibod in ,1,< Dc<1",,.,,. .."J Of" ...bjoo< '"
e~.MtJO .. p«Wldod in lbo~ ",~.\Sl':

tu::\1E!1lItER TII...T YOU WILL Bt KEQUllUol) TO
I'~V ~Olt TH~ BASIC ~I:UVlCIl;'l EI'-"N I~ YOl<
])(> NOT USE 1'1IEM. Sorvi« PnwItJor "III 1>:1 you
><p>r""'" t", ,It< l'ollovriolo ,.~I"" ... "'" <t>I'<f<d b)' ....
I".<"",,~ ...."""'.....' (1) 1.,tAll.tlon 0I"fl ootiv.li,.
eh~" ",::ni"& l<I tho IU;k S«vl«3. (1) 'Qui!>l"""1
n.;~.h .",1 W.II <0./:0> "'" I. e",""'.'" "it),""y "",.
...." ~.""'•. iodL>di1ll: l'Ta-oi"", Soro-ioo•. """ _ oke'

-_._--~

,. ~t.... nom Sor." J>"..IJt:r (:<. s.c,;"" 2). If ,..
....""'I.tion CnnInoct is """'....O<d for _ ....-. '00
ll<Uic Somco, moyeontil>o< to b< pro.kIod '" )"" ...., ..
100& o. )'OU do rl<t .kel '" """low tl>o.. .....".. you
will be tt<pOo>Olbl. \0 ...... 10< Ih<m o1r<ot11_

~. A,~._Ioll~ ...,oL lIy .itning W, AF<_ yo"
oc1<nowledtt Ih.:

("'l you .... ,«<Jv<,d prior ,""... of)'l'J' ool"",ioo,
,. M fo< "'" 50'", SorYio<o .. tl>N oIlI..,I.. is d<!Oflbo<l
I. Seetion l;

(D))'OU ond.......d Ih:u LIM """ S","" Pro';""
will ....u <ii<llloont G<JOIs!O"""'i< for ..4 ",""",,",,,
"" oo:oltnlOtlorl of • ..,pM"""",, """,-."t !O provi<lo

It"" S<ril<c:I '" "'" Oo>ooJopm"""
(C))'OI' -..- 1tlot UM .".. S.,.k>: "'.';00

-';11 I""" oiW_1 «&>(110 OIJVI~ ti:Jr "",I_i..." '10<
,.""'nI<'"", "I""f'U;'" ond ..oin_ or Lilli_~:

\Oll"'" __ ~1Ol L'" ......""'" do.....,... ""'"
i, .s."",lopi"l-tho J>ovd~' 1101010 '" o""..:m.'p ;,""""
1,\.1),1;

(1'.) l"'••yu Ih.. .,.;.;",lhe 1"'1''''''''' doIorib«J in
Woo A;peolnt<i or><! Ill< 0<01>0 ..... ,,>II b<oofit J'I'" by
1."iIoi til< ..,_~ "'" the IIHO: Sot'""'" •..JJ>b" ,,,
~,

(l') ,.... ondo,ulD! ....1 oho tIoIJ. Soovio:c. ""'1 b<op<o_ fi>r l"'" i'l' tbo A»ooiot in .... "'."".,.
<1<-I<I"1h<xl;" Lbo Doel.,,'''''' ..... tOo OC..Ilia! Co.~,,,".

(OJ in \........, "''')'l'J I\n< I"dll.",. orIlh ... ~a.<.ic

Sorv,= '" ,lie P"ml"", S«vioa. Y"" ....I~ WIt!.>:'
$<no;'" p""""" or It> d<olgnoc d....'1y ta ,,,,,,IY. t• ...,
!"<'bl_

(II) ""I' "'lWprno" I"""id<tl by Sorvioo ,"""ide, ....
~"" ""'" .. so/Iwor< .ad ""","l wirlol& 0II<l ,,1_
ok-<o,ool< and opeic.1 <'I"'P"'"'" iIuall<d 1»' So,,'"
1""'0"'" .p ., Lhe I""" ~I><n: !II< wfrln, .." ... y"'",,,,id<,,,,, \OOS""",,, rN"OJ" fqcip"",.('} "UI '" ,II ,1=
,,,,,,,in ..,. P"'l"'rl)I of Scr<.';'" Pr.>I'iok< '" it< ""'~_
v.... >Va "'" to """ "'" Sor.icc~ IOqo;jpn'''' r..
..,.. porpo.. otl1<r ,""", \0 """ ttl< !lIr>io: S<o>lc<,~
to Lill,~I_ V.... 'J'''' <~" ,110 Ser>Sc< P""i<l<r
~ ","I "'" lot ..,...-j",-.I by "')'Il'" Oll><r ~'""So""". P",>idor """,iol~"" 0' .~.". Y"" will "'" ..II.
",",,{or, """" ,o<um~ or ""Ign oJl .. I"" or ,..
~".k< \'w"- Eo,JIpIo:lJ' !O ny <loir.l """y. V"" ",III
OK>! ,,"""'" lIl. Son-Sco ~_I<lo..~ I'-'I_il"'''''''_

(I) S<n--ka "",,"id« I" onl~loy«o. 't'"...
<""....'0" """ «I"e-.,i :ou1Ir>ri:=I !O """" l"'"""""'II« .. ord<r (0 "",.!:. moin<>i,. ''''P«'. ,"p.~ .,><1
"":I\~ ,he So";« rrovirlor ~il''''ntl ."~ ...,.,.
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....: - 10 _ "" _ pooooWaI
Ior_ ,..-----_._......,.--(1))"" ......... ,1101 _ !'rO'o'iIIor win 110.....
~ito<l Iq:ol ''''~8''''''''' 10 )'<l\l ,,1m '"'1*1 10 "'" !Hoi<.....

00,.. _ ....~.,..-.....--0#_
_ .. 101 10 .. De ' 1 of ... Ooc>: "'"' _-..,. .. --",,"" , ...,~ ..""'0' Ibr ,..

of iIo< "'1OOciaOon _ """ lhtt _w
"''''' be "..to <':'t" If tho P'«_ <lo<J oc, "'" 1110 Do...
5<n'fts;

(l..) ,.. ............... _10 _ -a.
t--"- $onI<ajhoo..,. ..... --. .......
.. Bo. 1 : bol ..... _ """"'" .
'...... oiu; _ 01" oil .. _ ,..... of .... a-i<
s.mc.. wiU ... ,.... ).... &om >- oMip;' to pO)'
for Iloo II»i< senioos .. ,.. or )'<IOIF ....-ioe
Moo<_ ..__ wiIllSo<l:"):~

(W) uw lo _ • -""'" of t'tOplaIotl
I: : . I .._.r.u;.,-...h_
........ .- ..u, ...... C is .t'
V'q:ioio.

~. 8"""0: f'n>ohiolo 1Wo'", to VIII•• Soni.... Tho
lla>Ic: lIamo<:s '"'1 _ -.:I.... dip..! .ldoo wYlool ..
.,~_,=..... 1f""__ IO_ ~I_

"",i<a .. _ or _ .. .. (» if _
...... "l ...... "\ficjIII ...I....,,·,..OlOY_.._ ...... kU_s-moo_ ..
"""","".""'" diPoI__ 1\iI. will

... "'''''....... s.mc. I'roftdo<'......~~ <bo••

...-I ,fll<s iOOd "" Sa>io... Prov':d<r". co jlj do.l£oco'.
~ Illm«.N,...... I), If .....
«II _ "" ~ _ ,...... 1ft dl&k3l ...........r-., »I! .- ,-u"l) .. _ ;;,'.,;;;
prior ......

Ii.s......:r'.':1 ._'.... Iau.-_
'.1. Tho 11..i< Sen'oco. intbo<lo I",.".., 0«....

..n-it<o ,f.,...," Stnl..n, 1'0 _ rl>o 110"""
~r-_""_"""'____iattl 'I r.. ' _ '""l'~
_ life' __ ..,.".,1 .. :,..----U v..,.. .. of ........ s.m... wi. ~• .-;0.1 '"
S<r:'ios_._b1, .... fIO~. Sen-;." "''''''''''
''''I' <baq< lhio poIlC)' rroro linIt "'~... \)' :>t"O"idlo. j'<l<J

..,;0,_ -oil"", ,...io<.

l.rrioMy. 'I" .. _ ,qd .• _ 110<
_",ot.-_,'· 4 __ ..
V'. _ ""'"" ..... 10 _ '-,_
!ollot_ ('"CPI'I"). CVN:" eM Oofot ablo
,,-!t'o';,fon a>qIOII~ ..., oI>l&lo frIlOl yllIIF "'" ~f
ltlco.oo,........._..mtt. intI"""" ...... ...,.. .. ,'0<

_ ~ .t' _ I)'pO ..r
.......... ,..._rM_o# ,..._
...... ' t t of_ak. ..,. _
~; ..or.,...~I0..........._~1 -.
prI"""J "''''''loat wi ,...,_~ _ rn..& '"
It> do';..- to _ )'OIl" C>'NI • _ ..u_l """"""
to __ V.. too ..-. llllo ..- :1ttl 00)' ... ..,.

..D """'" '" S<trioo .in.........""' ...
1._..,.. V.. rilllolomail)' -.I _...-.
~ 1'f9ridto', ~ lJ),t, ok .. _ ....,

udl o~""" loliaI <C01Joo.'.'\IIII ouuciooi<ll,
obj"", 10 .... O'OI>r , '"" .-l ...... "=I"l'<' ".ho I>
~1"eM O<>tlopllu:< .... _ ~~lf_-<V, '"_'''~_(_11.'''__ ,......., (_-., bol"",

....." .aiooo lOr __or~.

... ......, tit _ 0("" _)....-. __

iii wi _ (...u!.... bod '"" li..ioed
'0. ~_Io""""",,'. ~) <.lSe<I by or ....,~lna ft<o;o
""I ... or Iuloo b)' )'OlI "'}"'Uf ooom:c ~
t • ....." -. .. "'"' 'Ire Il.ul<S.-.itul __ :s.no- _ Ik 10<_ -t

1 _ 10 ........ (,011 ', ..'), eo
"Sal ..

., LImIU" .t' l,bl>ilh~. Tho;j,objily u( clio
1nol<m.i1iod PO'lIoI f«~ ofOl'l)''''''''' .....In. m..,
.. ..... udsIotot, ""P"" ~iau".. cl<bI)~.I til)'
'I '50( """,, lit ""it~ .. _
.. ;1 )14 (_'<1)'••~ '" 1)0 _ ..

l'hM.Co L 'lee. .........~ .... ;,.
... ..........._"'.-......., ...- ....
10 '" -. pookl by ,... iw "'" 'It II ... _
(...,.loCod "" • I""P"'I"""" Iu>to ......... "I'$l&I"i'''1
<lotill; <lie ptt\ooIl Ilorina ....;.)0 \lltII tm'I. nO.....,
............ _ dNy-. Tho Icc<kOlllillool
_ _ _ 61< _ littiIwo &I,..,rco_ if
_ I> _co_..,.... ...
":=~o~., _of .. 1 1~ _
;,;..,.. will 00cIud0, ........__ ..,.. otOod., r-.
""Fldm,~ ..blo ......~ of. <1>;' lit

I\ilit>ry ~'Y, """"10m, ~ dlm",~.....1I(lJII!<r
f......, w IUlIon>l .~, ""'" loJa"lir...
........ will .... _ "" _ ,. '"'Y _ el

.... • ;r,... lei .. -iff .- 01" -. lItIM 01.... __ IIc01l' (WJ ~ _

_01__01"..... """,.-oW

hrl"" wiO_ 1>0 lMI& lOr ..... ,...... I!olrI).. ..,..... co
..r.... 10 .--",1.._ Of "" OIFJ iojIo') """"''',
""IO<lIoy)'&ll, Of yOlll ...S""" or;"'ilooo lit by f.. ;!;!i<,
<It «1.1_~ lIy .,... ..... ,.,.. bdoIf', Ie ..
._ will "'" ~o>d1_ Ioc lid:k IIIr _

~;;~' --. .,...,..", or 'OM 1 ;,a __r- 5 .... ..- .. pn>O»o#_linJ •__
~ot""""••._;0,01"_ .........
_ <I>e <It IxH!';" of "'''''' .-..._
.",rIcn u>&il ~..,. <It ill "";"'.tlion .,n) tl..
~.~I ...:1 to p....,jd,:, Ill< 11.:1.,.. StM<o<. tl..

-_ ....._-



In'''''''''fk<I !'v110$ tviU no' .. liable fur ""l' "'" OJ

00'l\Wi00 of .""h o<u.r<O!1>d"" =len '" ",.ir~
la.I>II=1Io........ Thi. "&""""""' ""'~ 1><_0 onI~

"l'"..,.ilIon _m"'" a«1Jl'" ~~ >II ofth< pllrtl" 10
"'" AIlf<IOII"'lI i""'h. • '"l'"t'!f' on<! collo<tl>'cly, 'k,
-r,rtioo;. No !loll," or delay "l"or I'art~ In , ..",IlL'.
any rlJ.... or_~ "".... 1111< A_malt ""~ "" """"" of
dcaliot b<........ ,,,,,- 1'In1...1Ion opu." ... "";'oU of
••y ridi~ <"«I" .. OIbawis< pnI'iidcd h<rcln. No> .~,&I'

0<1 poni:ol _«... of..,... riP< or "'1llOII~ by ...~ hrty
>!loll p<tdudo OIlY oUu or fortbc:,t~ {lflllf;it Tilth! or
""'\<dy. «<q!I .. odtotwiso pnI'o'id<d hue... If III~

pOrI". of "'"' !I~ Is d,clanol ....W or
.."",roo"","", bl' a ~ ... 11""""""".... mhor., of

"""_ Jo.rlsdltlio.. 1Il1< .11011 no! .fI«t tit•••IWtty '"
""bt«abUlty of £I}' """"lolog po<ti<m, wIlido .uch_"lni ponlon(') ....11 ",..aln In lbll ron:< >n<I.lI'o<t ..
<f 11,1. "&"'<'_ I>od been , ..-.d ""rio d\o ;"",1<1 or
u.e:llOO:<obIo p«tiom(.) ..1......«1. Tb<o /I"""""" ",ill
b, bll"ol;,,; """" ,.. p","" ond Ihclr r<:>pe<lIV< """"'"
;" 1e_.UIl<! po«IliIJ," ""Il">' Tit,. !l¥"'0IIl<I\I 1I 1><
~,.""o ." 0Jtd -...""....... c'Or_ .. 0W>0l.....
willo. III, 10"", cf tho C"""""""".lI' of Vlrxlnb~
:'<g&nl '" the· "",IIi« of low I'<o'il,ioo, lI>«o<If. n,;;
AS' III&)' 1>< ..."",od in ,ny /lOmb« of'''"''''';>!UU
l/I<l h Illell be rQIlI;i<!oml .., origj ..1o.tol "'~ th'_'l'
....11 """till-•• one.,......"..

10_~ of 14< _I..,. ....t lito mll\tlll co""""" ond _11"...... COIIt&in<d io 'hi, !lp«m,", u><l 'Oo
11<.-<1"'''';''', .....~ '" b< I,plty _0 h<rd>y, "" l""'iu li>Ic<l b<low' co"",,''' ,~" ~" .. of "'0 <1>.)' ".1"."
Id",", wQh"", I"""" ..d "pecl>lloo ofl>olnj:l<pIly "",,'0 t.My.
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N",,..,:
1,,1<:

HOMWWNt:R(S)

N""-"';·---------
[Jot.:

.,.

"c _,-,
~,

T _



l';Igo 1 of2

F.....:
To:

"'""-"
I .... sorry-l had .,.ten 10 Ms. WiUiaus and I don~ '-" -r ideo. wkn: )"OU would &d thatlOrm from
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castroma

From:
To:
Sent:
Attach:

Subject:

"castroma"Ii
<Del~Tata@ ouse.state.va.us>
Saturday, January 19, 2008 8:53 PM
RE_ Homeowners Agreement Document Enclosure (8).eml; UPA letter Enclosure 5).pdf; Virginia
Telecommunication Bill of Rights Enclosure (4).pdf; Clause(m) Enclosure (7).pdf; Code of Virginia
55-79.74 Enclosure (2).pdf; cox response Enclosure (6).pdf; Cox Statement Enclosure (3).pdf;
FCC Ruling letter Enclosure (9).doc; Master Communications Easement Enclosure (1 ).pdf;
Honorable Delegate Tata Letter.doc
Request Assistance In Obtaining a Legal Opinion From The State Attorney General

Honorable Delegate Tata,

I request your assistance with the enclosed letter title "Honorable Delegate Tata Letter"

Respectfully I

Hector Castro



11_••1Marilyn Castro

January 19,2008

To: Honorable Delegate Robert Tata
4536 Gleneagle Drive
Virginia Beach, VA 23462

I request your assistance in obtaining a legal opinion from the State Attorney General on
the practices of exclusive and bulk billing communication contracts between developers,
telecommunication providers and homeowners associations in the State Of Virginia.
Federal Communications Commission (FCC) docket number 07-51 "Video Services in
Multiple Dwelling Units and Other Real Estate Developments" requested comments
about these practices. It was shocking to see the large number of constituents in the State
ofVirginia that are affected by these types of contracts.

I have enclosed a document from Broadband Properties Title "Master Communications
Easement in the Fiber Age" as Enclosure (1). This document discloses the complexity of
the legal arrangements to create "wire communities" and is similar to what the developer
L.M. Sandler and Sons placed in my community. It explains how the developer
maintains control, increases profit and avoids as many laws and regulation as possible. It
also states how to lock-out or disincentive other service providers. This document shows
clear intend to limit competition. Couple with faulty disclosure and contract procedures,
the consumer stands no chance against these practices.

In my particular case, I am bound by a Communications Agreement for cable, telephone
and internet services between Lexington Homeowners Association and the Lexington
Infrastructure Management. This contract is for a term of 25 up to 75 years. Lexington
Infrastructure Management is a company owned by the developer L.M. Sandler and Sons
LCC. The Lexington Homeowners Association is also controlled by L.M. Sandler until
the end of declarant control period. This contract was placed into effect before most
homeowners moved in and during the period of declarant control. This contract binds all
homeowners to pay $145.00 per month for Communications Services as part ofyou
homeowners assessments. Other communication providers can be contracted by the
homeowner, provided the homeowners still pay the $145.00 monthlyfee to the
association. A significant finding is that Virginia Condominium Code 55-79.74 controls
the length of contracts entered during the period of declarant control, which in no case
should exceed 2 years. The Virginia Condominium Code 55-79.74 is attached as
enclosure (2). Homeowners would have to take the developer to court in order to



invalidate this contract. It is my OJ5liitoiithat for middle income families the option of
lengthy and costly court litigation witlf"t~ekJfJer is not attainable.

On my subdivision there is no other conihiuntaMOns infrastructure in place. Even if I
wanted another service provider, and could afford to pay twice for communications
services, there are no incentives for other providers to invest in this additional
infrastructure. All prospective customers are bound to Cox Communications and most
families can not afford or simply would not pay twice for similar services. This raises the
question whether the developer acting as private cable operator engaged in exclusive or
bulk billing contract with the only established cable operator violates antitrust laws.

Under these exclusive contracts the goals of the Virginia Telecommunication Bill of
Rights could never be attained. Customer will never be able to chose among providers or
have a clear and understandable phone bill. The Cable Television Consumer Protection
and Competition Act of 1992 Sec 14, details that cable billing should be itemized.

I have never received an itemized cable or phone bill from my association and even when
Cox sends me a bill every month all items are set to $0.00, except for $1.86 that I pay
Cox to keep my phone number private. This is in direct contradiction to the Cable Act of
1992 and the Virginia Telecommunications Bill of Rights. I attached a Cox Account
Statement as enclosure (3) and the Virginia Telecommunications Bill of Rights as
enclosure (4).

As a paying customer, I don't know the itemized value oftelephone, internet or cable. I
also don't know who profits from this contract or how much they are paid. I requested a
copy of the contract between the Lexington Infrastructure Management and Cox
Communication. This contract information was denied. I have no information on the
level of service and contract clauses that control the services that I pay for every month.

The way these contracts are placed in effect amounts to conspiracy to defraud consumers.
In my particular case critical documents on the disclosure were improperly referenced
and contract procedures were not followed. Further, concerns address to the developer,
Homeowners Association and Cox remain mostly unanswered. In the case of the
enclosed United Property Associates (UPA) letter, on the issue of our type of property,
which my deed details as condominium, UPA on behalf of the Homeowners Association,
claimed my property was not a condominium. In the case of the Cox letter, when faced
with billing questions based on the Cable Act and Virginia Bill of Rights, Cox
Communications and L. M. Sandlers Lawyers drafted a totally unrelated response
avoiding the issue, and claiming that the developer properly effected and disclosed the
contract. I have attached UPA letter as enclosure (5) and Cox letter as enclosure (6).



On the issue of disclosure, clause (m) of the Non Binding Reservation Agreement To
Become a Binding Purchase Agreement referenced a contract Titled "Agreement To
Obtain Communication Services" with Instrument Number 20060126000139260.
Instrument Number 20060126000139260 is not the "Agreement To Obtain
Communication Services" but rather the "Declaration of Protective Covenants and
Restrictions". Instrument Number 20060126000139260 reference a "Communications
Service Agreement" but there are no instrument numbers attached to this reference. Since
the contract was not properly referenced, it was not disclosed. Enclosure (7) is clause (m)
of the Non Binding Reservation Agreement To Become a Binding Purchase Agreement.

The procedure to effect the "Agreement To Obtain Communication Services" as
explained by Carol Hahn Esq. in the Cox Communications Letter mention that the
"Communications Service Agreement" was received as part of the disclosure package.
The "Communication Agreement" was not enclosed in the disclosure package. Further,
she mentions that each homeowner signed a "Homeowners Agreement". I have asked the
closing agent for a signed copy of the Homeowners Agreement but they can't find it.
Enclosure (8) is the Equity Title e-mail that mentions the developer doesn't have the
signed Homeowners Agreement.

The State of Virginia should protect their constituents from these practices. The FCC
banned exclusive contract and is looking into bulk billing practices. The FCC ruling
when finalized will only affect cable companies and not developers acting as private
cable operators, leaving most of these contracts between homeowners association and
homeowners in place. A number of states have laws prohibiting these practices. The State
ofVirginia should have at least a legal opinion from the State Attorney General into the
legality of these practices. This opinion would set precedence and assist in resolving
these cases.

Respectfully,

Hector Castro

Enclosure: (1) Master Communications Easements in the Fiber Age
(2) Virginia Condominium Code 55-79.74
(3) Cox Account Statement
(4) Virginia Telecommunications Bill of Rights
(5) United Property Associates Letter
(6) Letter RE: Marilyn Castro Customer ID: Cast2261
(7) Clause (m)
(8) Equity Title E-mail RE: Homeowners Agreement
(9) Letter RE: Exclusive Service Contract for Provision of Video Services in

Multiple Dwelling Units and Other Real State Developments MB Docket
No. 07-51



R06ERTTATA
'I $36 GLENEAOU; DRIVE

VIRGINI.... gCACH, VIRGINIA 2:34<62:

Mr. Hector Castro

Dear Mr. Castro:

COMMONWEALTH OF VIRGINIA.

HOUSE: OF DELEGATES

RICHMOND

February 25. 2008

COMMITTEE ASS1GNMENTS,

EDUCAT'ON 'CHAIRMAN)

TRAN5PORTAl'ION

AF'PROPR IATI () N~.

Enclosed please find a reply from the Attorney Genemrs office regarding your
request for opinion concerning exclusive and bulk bilJing communic.ation contracts
between developers, telecommunications providers and homeowners.

I hope this will answer some of your questions but I understand that since these
maLlers are pending. there isn't much that can be done at this time.

If I can be of service to you regarding other matters concerning the state, please
don't hesitate to contact my office.

Enclosure



COMMONWEALTH of VIRGINIA
Offict! of the Auontcy General

Robert F. McDonnell
Attorney Vt."I1C'l"oI1

The lIonorable Robert Tata
Member, House of Delegates
P.O. Box 406
Richmond. Virginia 23218

D~\Delegate Tala: .•", ,*

February 20, 2008

9fJ() Ea..~t Main S:W:1
Rfdullond. Vht:inia 2:;:2 19

flO". 786-207 1
FAX Rr4·786-1 'N 1

Virginia Relay Scrvi",,:;
1100-828-1110

7-1·1

Thank you for your letter to Attorney General Bob McDonnell requesting an opinion concerning
exclusive and bulk billing communication contracts between developers, telecommunic.ttions providers
and homeowners.

As we began the process of researching the questions you rais.ed, we discovered that these matters
arc pending before a court1

The long standing policy of the Office is to refrain fTOm expressing an
opinion about a matter,currently in litigation or before a court unless requested by the court before 'A"hiel,
the matter is pe"ding.- Because of the pending litigation, we are not in a position ro provide It formal
response to your inquiry.

( apologize that I am oot able to be more helpful and for the defay in providiug you \"itl1 this
illfi.wltHtlion, Please do not hesitate to contact me at (804) 786-7240.

Wifh kindest regards, I am

Sincerely,

Stephanie J . Hmnlt-:tt
Deputy Attorney General

lSJ!C Nat'l Multi Housing Councll v. United States. Case ~o. 08-1011 (D.C. Cir.) (tiled Jan. [6.2008), aVailable
or hm):/;\\,W\y,nnlhc.orgJ;;cQl)tent'Ser\,cFile.cfrI11FilclDJ;JJj. The case arose from a decision of the Federal
Communications Commission in "Docket No. 07-5 L" ....·ee id: sel? ,1[$0 "In the \·fancr of Exdusive Service
COil tracts for Provision of Video Services in Multiple Dwelling Units and Other Real Estate Dc\clopmenls," Federal
Communications Commission MB Dockt;t No 07-5 J. Erratum {Dec, 20. 1007), ,If

tilll': l!!"aUl\f(}ss:tCc.go".~dO£LP.ublic,attachm~t~bJ)O(:-r_<) II 0,\ I ,,P<;U; Report and Order and Further 'l\otice of
Proposed Rulemaking (Oct. 31, 2007), available a( hnQ:J!D.HmJ05s.li.:C.go'll.cdO£~ public:;attachmat£!lF(r:()7~

IS9AI.pdf.,
-1977·1978 Op. Va. Au'y Gen. 3 L
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Cg.·CI1A1O

Ms.· M~ilyn Castro

([ongt·t~~ of tbt l1niteb t$tatt~

1t}ouse of ltrptt5ttttatibes
~ll5bington, 1)(: 20515-4602

January 23, 2008

W.\51I1NGHil"'" O;"FI::E'
-1:208 U)l'iGWUklK l-!out:t. Or ncr fllttlJ).t»G

VJUH-flNGro"J, DC 2CS15
(202) :l26~-42"i5

4772 Eucu<} ROAD
SwTr f

"l.-'mGNtA. BE+\C+i, VA 2~lta

1167> r1S/--~~li.q

233B1l F'lOk" SmfET
ACCOMAC. VA 23301

17t,7;' 78/-,1l'l36

VA 23462-4650

Dear Ms. Castro,

Enclosed please find the response I received from the U.S. Federal CommunicuLions
Commission addressing the inquiry \vhich \\1,15 made on your behaH~ I believe you will
find it self-explanatory. If not, please feci free to contact me with any further queslions
orconccms.

It is an honor to serve as your CongrcsswonliU1. If you ever require additionnl <'lssistance,
please do not hesitate to contact me.

Sincerely,

Thelma Drake
Member of Congress

Enclosure
TO/ew



Federal Communications Commission
Washington, D.C. 20554

January 16, 2008

IN REPLY REFER TO;
CN-0702724

The Honorable ThelmaD. Drake
U.S. House ofRepresentatives
4772 EuclidRoad;7<~"

Suitei:':
Virginia Beach, Virginia 23462

Dear Congresswoman Drake:

Tbank you for your letter on behalfof your constituent, Ms. Marilyn Castro ofVirginia
Beach, Virginia, regarding a Report and Order and Further Notice ofProposedRulemaking
(FCC 07-189) that recently was adopted by the Federal Communications Commission. )
appreciate the opportunity to respond.

The Report andOrder andFurther Notice ofProposedRlIlemaking adopted by the
Commission on October 31, 2001 generally proscribes ~'exclusivity clauses" tor the provision of
video services by certain multichannel video programming distributors eMVPDs"), such as
cable television system operators" to the residents of multiple dwelling units C'MDUs"),
including condominiums and apartments buildings, as well as other real estate developments. As
Ms. Castro notes in her correspondence, the Report and (JJ'der expanded the definition of
«MDD" to include "'other centrally managed real estate developments," such as g.ated
communities, garden apartments, and mobile home parks. The Commissi.on indicated tbat these
types ofdwellings are private individual households, but share common spaces that require
central management

Among other things, the Report and Order prohibits the enforcement ofexisting
exclusivity clauses and the execution ofnew contracts that include exclusivity provisions,
Specifically, effective 60 days after the Report and Order is published in the Federal Register, a
MPVD that is subject to the Commission's decision, such as a cable television system operator,
cannot enforce or execute any contractual provision that grants the J\.:fVPD the exclusive right to
provide any video programming service (alone or in combination with other services) to a MDU.
Other provisions ofthe contract. however, are not affected by the Commissi()n's Order, and the
cable television operator generally may continue to serve MDU residents who wish to subscribe
to cable television service. Therefore, if a cable television system operator has an el'c:lu~iy~ right
to serve the residents of a MDU, the exclusivity provision will not be enforceable 60 days atfer
the Commission's decision is published in the Federal Register, and an additional MPVD illi;!)' be
authorized to serve the residents. The Report and Order was published in the Federal Register
on January 7, 2008. Thus, the Commission's decision is scheduled to become effective on
March 7.2008.



Page 2-The Honorable Thelma D. Drake

In her correspondence, Ms. Castro also indicates that she does not receive an individual
bill for cable television service. Rather, the condominium appears to receive a "bulk bill," and,
in tum, bills individual residents for the cable television service. Ms. Castro suggests that the
Commission should take steps to «ban bulk billing arrangements." The Further Notice adopted
by the Commission requests public comment on several issues. including whether the
Commissjon should prohibit exclusive marketing and bulk billing arrangements. Such
arrangements may constrain the ability ofcompetitive MPVDs to market their services directly
to MDU residents, and may require residents to continue paying a fee for the services ofthe
MPVD with the bulk billing contra~ as well as pay a subscription fee to the alternative video
programming provider. Interested persons, such as Ms. Castro, may file comments with the
Commission on or before February 6, 2008 and reply comments must be submitted no later than
March 7, 2008.

For your reviewand to provide Ms. Castro additional information. I have enclosed a copy
of the Report and Order andFurther Notice (!fProposed Rulemtlki.11g. Ms, Castro may wish to
review paragraph 68 ofthe Further Notice tor guidance regarding the submission ofcomments
to the Commission.

I hope this informa.tion is helpfuL Please do not hesitate to contact me if l may be of
further assistance.

Sincerely,

'--t\ " !

VV~tL ~\~ (
Michael S. Perko
Chief, Office ofCommunications and Industry Information
Media Bureau

Enclosure
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THE LAW

Master Communications
Easements in the Fiber Age
This approach maximizes developer rights while providing incentives to build fiber

By Jeffry L Hardin and James N. Moskowitz. Fleischman and Walsh, L.L.P

Because a MCE limits service provider
access to the community, the penetra
tion or market share of the prderred
service provider is likely to be quire
high if not 100 percent.

"lllis prospect of high penetration is
often the only economically feasible
way to support the capital investment
necessary [0 construct and operate
a state-oj~the-art FTTH communi
carions infrastructure. Absent the
availability of preferential or exclusive
access by a service provider to rhe de
velopment, such infrastructure might
not be deployed in many insrances. A
MCE also better positions the devel
oper to receive compensation from the
selected service provider f()r providing
the preferential or exclusive right to

serve the communir)'_
When drafcing a lvtCE, it is im

portant 10 preserve the distinction
between the communications infra
struet:ure the plant in the ground)
and the services provided oIJer that in
fL~Structureo

The developer wams to

strictly limit the ability of service pro
viders to retrench or dig up the roads
in order to install new infrastructure,

of a higher customer take rate that will
generate a revenue stream sufficient to
justify lower prices ro residents while
also covering the significant up-front
COStS inherent in deploying fiber bcili
ties.

Developers and property owners can
retain control over access to their com
munities through the use of a MCE.
This article will explain tbe usual el
emems of a MCE, describe how one
typically creates a MCE, and provide
a brief outline ofsome of the recurring
strategic and legal issues associated
with using a MCE in a wired commu
nity arrangement.

The Basics of the
Master Communications Easement

'DIe MCE is a private easement (ac
tually a bundle of several easements)
that authorizes both the installation of
communications infrastructure wirhin
a new housing or multi-family devel
opment and the provision of com
munications services

where perm law.
means that communications Elcilities
and services can only be provided 011

the properry with the express consent
of the holder (or grantee) the MCE.

n

whole on terms that ate more favorable
ro the residents than rhe residents indi
vidually could achieve. 'This is because
rhe selected setvices provider is assllted

A
ccess to the latest broad

band services is qUic~ly be
coming a necessity for new
homebuyers. As a direct re

sult, many new homebuyers now con
sidet availability of these services when
making home buying decisions.

In the past, when telephone and
video services were fairly standard,
developers gave little thought to what
communications setvices might be
available in their new housing devel
opments. Today, meeting the expecta
tions of incteasingly tech-savvy home
buyers requires that developers ensllte
that advanced broadband services are
available in their new developments.
It is for this reason that more and
more new residemial communities in
the United States include fiber-ro-the
home (FTTH) communications solu
tions as an amenity.

The successfid implememation of a
FTTH (or "wired community") ar
rangemem al most inevitably requires
that the developer retain control over
access to the community by commu
nications service providers. Control
ling access allows the developer to offer
exclusive arrangements to service pro
viders. That's an incentive for them to

construct state-of-the-art fiber facili
ties and to delivet the latest fiber-en
abled voice, video, Internet, and home
monitoring services.

A Master Communications Ease
"MCE") arrangement also al

these ser-
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thority receives the dedicated roadway
or right-of-way subject to the pre-ex
isting private easement. This also pre
serves the ability of the holder of the
private roadway easement 10 take the
position that its communications in
frastructure located under the public
roadway or within the area subject
to the public riglu-orway is actually
within its private easement. TIlis can
be llseful when trying to avoid obtain
ing a video franchise to provide ser
vices in the development:.

Before deciding to cre,ne a private
communications easement in roads or
rights-of-\"Iay that are to be dedicated
to tbe public use, there are a number
of considerations that should be taken
into account. For example, local fran
chising authorities sometimes require
a wired community provider that is
offering video services to obtain a
franchise, even if it holds a pre-exist
ing private easement within the public
right-of~way, (Under federal law, local
franch ising authorities are permitted
to require that video service providers
obtain a franchise to locate corn mu

nications infrasltlleture in the public
right-or-way)

I n addition, local authorities who
are unfamiliar with having private
easements embedded ill a dedicated
roadway or
rimes threaten

ers typically want to avoid any delay in
dedication because also their
ability 1O sell lots in rhe development.

As a consequence, the e,15e-

munity. A "perimeter" or "moat" ease
ment around the inside boundary of
the property typically also is included
in the MCE, "111e perimeter easement
effectively seals off the community
from unauthorized access by other ser
vice providers,

It also is advisable for the MCE to
grant a "common area" easement with
respect to any existing or future com
mon area or common property that has
been or may be conveyed to the hom
eowners association for the commu
nity. Depending on when the MCE is
granted, the BOA for the community
sometimes must join in the grant of
the MCE to cover common property
previously conveyed to the BOA. If
the MCE is granted before the HOA
is formed or before it assumes control
over any common property, then the
I-lOA's tide to the common property
will be encumbered by the previously
granted MCE. In addil ion to these
three easements, a specific "access"
easement for ingress and egress at the
property also is included in the typical
MCE.

A sometimes-contentious easement
often included in the MCE relates
to the granting of a private easement
within any road, street or highway
within the community and the con
tinuation of such private easement fol-

the dedication
or any

'n1e dedicarion process
not negate any pre-existing private
easement in the roadway or right-of.
way to be dedicated.

Under this approach. the public au-

Multiple Easements within the MCE
TIle MCE typically grants several

easements over the propeny. \Xthile at
times this may seem redundant, these
easements serve separate legal pur
poses. An all-encompassing "blanket"
easement the entire property

and the selected
services maximum flexibil
ity for locating the communications
infrastructure, wbile also precluding
unaurhorized provision of communi
cations services anywhere in the com-

but often is more open to having mul
tiple providers of services share the in
frastructure that already is in place.

Distinguishing between communi
cations infrastructure and the services
provided over that infrastructure also
permits possibly billing for the use and
enjoyment of the infrastructure sepa
rately from charges for the communi
cations services.

In any event, these distinct tights
should, at a minimum, be taken into
account when developing a wired com
munity strategy that involves a MCE.

It also is advisable to define "commu
nications infrastructure" and "commu
nications services" broadly enough to

future-proof the MCE. While some
what circular, "communications infra
structure" should be defined to include
the tangible personal property related
to the provision of "communications
services." For its pan, "communica
tions services" should be defined to

include (in addition to voice, video,
Internet and security services) other
communications, data and informa
tion services that can be provided over
the com munications infrastructure.

1he stated purposes of the MCE
should include, in addition to the
obvious purposes of installing and
maintaining communications infra
structure, the marketing and pro
vision of communications services
within the community and the use of
the communications infrastructure to

serve end users located outside of the
community,
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Under thisapproach, the publicauthority
receives the dedicated r way .•. subject to the
pre"existing private easement.This ..• preserves

the abilityofthe holderofthe .•• easement
to take the position t its co· unications

infrastructure located un the public roadway •..
is actually within its private easement.

This can be useful when trying to avoid obtaining
avideo franchise.

should confirm that rhe MCE and
any sub-easements or licenses granted
thereunder will not be subject ro the
lender's mortgage on the property, or
at least will not be disturbed by (he
lender if it forecloses or otherwise exer
cises its rights under the mortg3ge.

Granting a MCE
Once the ptDper groundwork has

been laid, the next srep is for the de
veloper or property owner to grant a
MCE. One approach often taken in
wired community arrangements in
volves the developer granting the MCE
to a wholly-owned special purpose en
tity ("SPE"), formed ro act as the com
munications gatekeeper for the com
munity. Having the developer's SPE
hold the MCE allows the developer
to continue managing the relation
ships with the selected service provid
ers, even after the developer turns over
management of the community to a

homeowners' associarion or similar or
ganization.

'lhis step also moves the legal and
contractual issues associated with a
MCE away from the property owner,
which often 3[SO is a special purpose
entity of the developer formed for the
purpose of acquiring and developing
the property. Instead, rhe MeE is held
by a separate entity whose existence
and financial future is separate, to a
certain extent, from that of the prop
erry owner and the developer.

A MCE granted by a developer to
its SPE usually is exclusive and per

perual. It also expressly provides for
the subsequent gram by the SPE of
sub-easements and licenses (exclusive
or non-exclusive; perpetual or Ii mited
in duration) to owners of the comnlU
nications infrastructure .wd providers
of The cOIllrnunicJrions services ;u the

property,
There few

the ability of landowners [0 enter into
exclusive arrangements with commu
nications providers h)r services to new
housing developments. \Vhen the de
veloper grants the NICE [() its specia[

public utility easements arc avaib ble
for the transmission of communica
tions services by public service compa
nies or by third parry communications
service providers unless the easement
expressly restricts such use. In addi
tion to restricting the use of utility
easements, the plat also should affir
matively srate that the properry owner
reserves for itself the exclusive right to

authorize both the installation of com
munications infrastructure and the
provision of communications services
within the property.

In addition to the plat, the Decla
ration of Covenants, Conditions and
Restrictions ("CC&Rs") for the devel
opment also should expressly permit

the creation of a MCE. It also should
expressly authorize (he developer to ar
range for the installation of commu
nications infrastructure and the provi
sion of communications services to the
community.

To this end, it is advisable to adopt
language in the CC&Rs rhat is generic
in nature, TIlis allows the developer
to maintain maximum Hexibility re-
garding the srruCltJ of wired com-

munity arr:ll1gements, also

for changes in law and Nher circum
stances.

Finally, the developer usua needs
ro obtain irs lender's consent to the
creation of the MCE, The lender also

nated on the plat are on Iy for use by
public service companies and that
telecommunications services providers
may access the property only pursuant
to a private easement gr:lnted by the
property owner.

The property owner also should limit
the scope ofany Utility easement to the
specific utility service being provided
by the company obtaining the ease
mem as power, gas or water) and

preclude usc of such pllhlic
util[ry casernent for CC)nlnl1Hlicatlons

Creating AMaster
Communications Easement

It is imperative that the developer or
property owner takes steps during the
initial planning of the development to

preserve its ability to grant a MCE.
TIle plat for the property should ex
pressly state, in clear and unequivocal
language, rhat any public utility ease
ments or public rights-of-way desig-

servIces.
Recent COllrt decisions in several

selles, including Florid;l, Georgia and
\vashingron, supporr the norion that

mem provisions sometimes are redraft
ed or even deleted in order 10 placate
the local authorities and avoid these
delays. Of course, elimination of the
private roadway eaSClTlent may result in
the need for the selected video services
provider to apply for a local franchise.
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third parry access within rhe wired
community arrangemenr structure,
it is advisable to require the holder of
the MCE or a sub-casement granted
under it to provide access, on just
and reasonable rates, terms and con
ditions, to any qualified third party
provider thar requesrs access.

Such access can be granted by al
lowing the use of the existing com
munications in frastfllcmre or by
granting a license to use the ease
me;:nts. "lhe;: rates aud terms lor third
party access need nor be;: spdled our
in advance, bur can be left tor fumre
good faith negotiations by the holder
of the MCE or sub-easement and the
third party service provider.

The likelihood of another commu
nications service provider paying even
minimal amounts lix access to a com
mun ity that already is receiving fiber
enabled services at bulk service rates
is somewhat remote, given the current
economics of the industry.

Conclusion
'lhe MCE is one of several sophis

ticated legal arrangements that lead
to a successful wired community ar
rangement for a master planned re;:si
dential community. Proper planning
for, and recordation of, a well crafted
MCE preserves the developer's right
to control access to the community
by communications services provid
ers. It also helps support the finan
cial decision to commit capital dol
lars to the build out of a I1ber com
munications infrast mctu re in the
community. As such, MCEs are;: an
invaluable tool for ensuring that the
latest suite of broadband services is
available to new homebuyers, espe
cially in a more remotely located. new
housing d.evelopmenr. BBP
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Third-Party Access
to Wired Communities

During the earliest stages of de
veloping a wired commu nity strat
egy, developers and service providers
should consider making provisions
for allowing other third party provid
ers ro obtain access to the commu
nity. There are a number of reasons
I(1r this. 1he developer (or later, the
HOA) simply may want to give resi
dents in rhe development a choice of
different providers. Or the developer
may want to preserve the option of
bringing in a third parry provider if
rhe inirial selected provider proves
unable to deliver the services, afford
abi lity, or level ofqua lity that the resi
dents require.

In addition, creating comingencies
tor providing Future thitd parry ac
cess should preserve t he wired com

srructure in the event that

purpose entity, there are ways lor a
,lvlCE to be exclusive withom mnning
afoul of these state laws.

One way to achieve this is by stmc
mring the \vited community arrange
ments so that the SPE is nor the owner
of the communications infrastructure
or the provider of the communications
services. Instead, the SPE in turn
grants non-exclusil1e sub-easements or
licenses to the owners of the commu
nications infrastmctllre am1!or provid
ers of services.

Notwithstanding the non-exclnsiv
ity of such sub-easements and licenses,
even a properly su·uctured non-exclu
sive wired community arrangement
usnally results in other service provid
ers opting to forego spending capital
dollars to wire a community that al
ready is receiving fibet-enabled servic
es at rates that are llsually lower than
orherwise available at retail.

,lffeccs devel-

opers and/or service providers to en
tet into exclusive or preferred provider
arra 11 gcmenrs.

In order to provide a means tor
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Public Rights-of-Way
and Marketing Exclusivity
Avoiding franchise rules while preserving exclusivity in wired communities

By Carl E. Kandutsch • Ph.D., J.D.

its network
be (when
. ts are sold)

e provider be
a cable television

I municipal or
ment?

relies on the other's expertise to ensure
that communications networks will be
fully integrated into the community's
shared infrastructure from the very be
ginning.

Fiber-to-the-Premises (FTTP) is the
technology of choice for wired commu
nities, because the huge data capacity of
FTTP (together with its reliability and
low maintenance costs) guarantee that
once installed, the infrastructure will
remain viable - able to deliver the most
bandwidth-intensive applications - for
the foreseeable future.

Provision of video, voice and data
services to single-family home develop
ments does require some adjustment of
the traditional private cable operator
business model, which has tradition
ally been tailored to the multi-dwelling
unit (MOU) environment. Rather than
dealing with a landlord, the PCO is
",,·rtn,pri'na with a real estate developer,
and later the HOA. And instead of wir
ing a building, the provider is wiring a
community. The legal environment for
wired communities is different as well,

ected provide
• on what is:.n IS co
right-of

. req red to ne
franchise wi

countygo¥

or operated communications networks
presents itself as an attractive alternative
to the top-down model of centrally con
trolled networks owned by huge cable
and telephone companies.

One articulation of this challenge is
the idea ofa "wired community," one that
includes, from the initial design stage
through the completion of construction,
a bottom-up and fully integrated state
of-the-art broadband communications
infrastructure, conceived as an essential
utility not unlike electric and sewer sys
tems. Such wired communities enable a
degree of user control over the network
that is not available to communities that
must passively wait for and accept what
ever communications infrastructure and
service packages the established carriers
decide to offer.

The most innovative wired communi
ties are not necessarily publicly owned.
In the US, they are more commonly dIe
result of joint planning, investment and
partnership between real estate develop
ers and broadband providers (often pri
vate cable operators and CLECs). Each

I
n this article, we examine two legal
issues that may arise in connection
with a private cable operator's use
of public rights-of-way in order to

provide broadband services to residents
of an HOA Community. By "HOA
Community," we refer to any commu
nity governed by a Homeowners Asso
ciation, including condominium devel
opments, planned unit developments,
some residential subdivisions, and mas
ter planned communities.

The first issue concerns cable televi
sion franchises: If the selected provider
locates its network facilities on what is or
will be (when construction is complete
and lots are sold) a public right-of-way
(PROW), will the provider be required
to negotiate a cable television franchise
with the local municipal or county gov
ernment?

The second issue focuses on exclu
sivity: Can the developer, and later the
Home Owners' Association, convey ex
clusive access rights to a single selected
broadband provider, such that only that
provider has a legal right to provide
services to master planned community
(MPC) residents?

Broadband Properties has been at the
forefront of publications documenting
the imaginative ways in which real estate
developers, broadband service providers
and municipal planners are changing the
concept of community itself, by blurring
traditional distinctions between the tra
ditional public and private models for
community organization. Challenging
traditional models of community orga
nization will become increasingly im
portant as the idea of customer-owned
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opportunities, where serving the prop
erty would entail crossing public rights
of-way.

There is a split of judicial authority on
the question ofwhether a PCO that runs
its cabling across a single public right-of
way thereby "uses" the PROW in a way
that triggers the cable franchise require
ment. After all, the purpose of the fran
chise is to compensate (monetarily and
otherwise) the local community for use
of public property by a private interest.
The five percent (ofgross revenues) "fran
chise fee" extracted from the franchised
cable operator, together with universal
service and public interest programming
and various other obligations, constitute
the compensation.

But if the burden placed on public
property is de minimus - for example,
placement of a fiber optic cable under
neath and across a single public street
- then the public policy rationale for
requiring a cable franchise evaporates.
At any rate, this was the Eighth Circuit
Court of Appeals' conclusion in Guidry
Cablevision v. City ofBallwin, 117 F.3d
383 (8 th Cit. 1997). There, the court held
that the local franchise authority's fran
chise requirement was pre-empted by the
"private cable exemption" in Federal law,
because the crossing of a street
did nor constitute "use"

within the USc.
§ 522(7). In support of its ruling, the
Guidry court emphasized not only the
de minimus nature of the public burden,

The most inn~~~t~~wired communities
~!1~es~ri~.,.,blicly owned. In the
~~re more/common~the result of

CI......ing, investmeet~l'clpartnership
real estate.;~ev~lql8rs.and
ndprovid~l~i(~ft~e· private

rators andq'IIq',)~Eachrelies

ot~!";~;fJrti~fJ'.~tC)ensure that
co",mul'icClti~e~.pncswillbefully
i"tfJ!Jrat~/il'l~~C)~munity'sshared
imrastru.cture tn. very beginning.

tion in the near future. This may be bad
for large franchise operators like Time
Warner and Comcast, because a signifi
cant entry barrier will be eliminated for
the powerful telephone companies. But
it will provide a window of opportunity
for ambitious PCOs to expand their ser
vice offerings to include many commu
nities they have ignored because these
properties could not be efficiently wired
without crossing public rights-of-way.

Under the new franchising frame
works being proposed, the provider
would use a relatively streamlined proce
dure to obtain a statewide (or national)
video certificate. The certificate would
authorize the use of public rights-of-way
anywhere in the state, subject to an an
nual five percent (of revenue) "franchise
fee" payable to each local franchising au
thority in which systems are deployed.2

For the moment, however, in most
states a video system that crosses a public
right-of-way must presumptively operate
under a franchise awarded by the local
municipal or county government. This
requirement originates in Section 621
of the Federal Cable Act,3 and applies
to "cable systems" generally. However,
the so-called "private cable exemption"
excludes from the definition of "cable
system" any system that doesn't "use"
a public right-of-way. PCOs have tra
ditiotlality relied on this exemption to

escape the need to negotiate cable fran
chise agreements, but the price has been
foregoing otherwise attractive business

Cable Television Franchises
Federal law, ofcourse, requires that any

one providing video programming over
a "cable system" must operate under the
authority of a franchise granted by the lo
cal municipal or county government. The
local franchise requirement is premised on
the assumption that local government has
primary jurisdiction over public rights
of-way, and any private interest that uses
public rights-of..way must compensate the
community for its use ofpublic properry.

This regulatory scheme may change rad
ically in the near future. Anyone who reads
the news these days knows that the legal
framework for cable television is evolving
at a rapid clip, particularly with respect
to local regulatory authoriry over cable
systems. There is a movement afoot to all
but eliminate local regulatory authority
over cable, by legislatively replacing the
local franchise system with a statewide or
national franchising system for any video
provider that uses a public right-of-way.

The few remaining former Bell telephone
companies, especially Verizon and AT&T
(formerly SBC), have been investing heav
ily in FTTx networks across the country in
order to compete with cable companies in
video markets. These efforts have included
intense lobbying in state legislatures and in
Congress to reform the local video fran
chising framework. So far, statewide video
certificate laws have been enacted in Texas,
South Carolina, Virginia, Kansas, Indiana
and New Jersey, and are under consider
ation in another dozen states. Rep. Joe
Barton's telecommunications bill in the
U.S. House of Representatives would es
tablish a national franchise system in lieu
of the existing local franchise system.

Finally, the FCC recently initiated a
rule-making proceeding dealing with ways
to reduce the regulatory burdens associ
ated with negotiating individual franchise
agreements with multiple local govern
ments. l

Thus, it seems likely that the local ca
ble franchise system is headed for extinc-

because deploying infrastructure in an
HOA community will often require that
facilities be located on or under rights
of-way that are - or upon completion of
construction will be - public streets.
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but also that requiring a cable franchise
in this circumstance would conflict with
Congress' desire, expressed in the private
cable exemption, to encourage "open en
try in the satellite field for the purpose of
creating a more diverse and competitive
telecommunications environment."

Other courts have adopted a strictly
literal reading of the statutory language,
holding that a franchise is required when
ever a provider's facilities cross at least one
public right-of-way, and that the extent of
the public burden is irrelevant to the legal
requirement.

Regardless of how courts interpret fed
erallaw, it should be emphasized that lo
cal governments have a great deal of dis
cretion in deciding whether or not a cable
franchise is required. More often than
not, local communities welcome new
housing developments in their areas in or
der to increase their tax base, attract new
businesses and gain other tangible bene
fits such as jobs. These communities have
a strong interest in lowering the regula
tory barriers to new entry by broadband
providers and will not insist on asserting
their cable franchise authority ifdoing so
might deter new development.

It stands to reason, therefore, that de
velopers and their PCO partners should
maintain close contact with local govern
ment authorities, and when appropriate,
seek written assurance that their wired
community project will not require a
full-blown cable television franchise ei
ther immediately or in the future. (An
other strategy, for use in new, greenfield,
developments, involves the location of
communications facilities in private
easements, before any rights-of-way are
dedicated to public use. This point will
be discussed in the final section of this
article.)

Finally, a PCO may avoid the franchise
requirement by distributing its video sig
nal through leased common carrier facili
ties located in public rights-of-way, as long
as the PCO has no management control
over or ownership interest in the facility.
This method is based on the FCC's 1998
decision in a case called Entertainment
Connections, Inc.,5 later affirmed by the
Seventh Circuit Court of Appeals, and is
not discussed in this article.

Can Developers Convey Exclusive Access
Rights to a Single Provider?

The ability to ensure exclusive access
for the chosen broadband provider is an
important aspect of planning a devel
oper/PCO partnership. This is because
wiring a community for FTTP broad
band services is an expensive proposi
tion. Lacking the economies of scale
possessed by huge cable and telecommu
nications incumbents, most private cable
operators are understandably reluctant
to undertake the large investment re
quired to wire a community without the
expectation of a high penetration rate.
The way to ger a high rate is through ex
clusive access to potential subscribers.

In many cases, exclusivity can be
achieved as a practical matter through a
bulk service agreement with the HOA,
whereby subscription to PCO services is
made a mandatory condition of owning
a home in the development. Although
subscription is mandatory, services are
provided at a bulk rate that would not
otherwise be available to subscribers
on an individual retail basis. Assuming
that the services are state-of-the-art (for
example, over FTTP), mandatory bulk
services can be a positive selling point
for the technologically literate developer,
rather than a burden.

In other cases, however, the developer
will not agree to a bulk arrangement. Be
cause the private cable operator's billing
relationship will be with the individual
subscribers rather than with the HOA,
it is important to know whether there
are any legal problems associated with
seeking exclusive access to rights-of-way
within the development.

The concept of exclusivity has un
pleasant connotations in public policy
discussions. It suggests monopolization,
lack of choice, and harm to consumer
welfare. As a result, policy makers at all
levels of government have used various
methods ofprohibiting or restricting the
use of exclusive access contracts dealing
with the delivery of telephone and video
services. While is for the mo
ment unregulated at the federal level
(except for traditional telephone ser
vice), efforts to restrict exclusive access
contracts for video and high-speed data

are likely to reappear, and some states
have already imposed such restrictions.
These efforts should neither be generally
endorsed nor generally condemned; the
truth is, the benefits or harms of exclu
sive contracting can only be evaluated in
light of its empirical effects in particular
circumstances.

In the PCO industry, restrictions on
exclusivity come in the form of manda
tory access laws, which provide fran
chised cable operators with a statutory
right to install their facilities on private
property without the property owner's
consent. In multi-dwelling unit (MDU)
markets, some states and localities have
enacted mandatory access laws giving ca
ble franchises a paramount right to wire
apartment and condominium buildings
in order to provide service to residents.
These laws prevent MDU owners and
condominium developers or associations
from forming exclusive access agree
ments with PCOs, and thus suppressing
competition for video services.

In HOA communities and other sin
gle-family housing developments, the
primary restriction on exclusivity origi
nates in federal law.6 Section 621 of the
federal Cable Act (47 U.S.c. § 541 (a) (2»
provides:

Any franchise shall be construed to au
thorize the construction ofa cable system
over public rights-ofway, and through
easements, which is [sic} within the area
to be served by the cable system and which
have been dedicatedfOr compatible uses.

This statute allows a franchised cable
operator to install its infrastructure
over (a) any "public rights-of-way," and
through (b) any easements "which have
been dedicated for compatible uses" in
a housing subdivision or other develop
ment, notwithstanding the existence of
an exclusive access agreement between a
developer or HOA and a particular com
munications provider. ~Iherefore, to the
extent that use of those public rights-of
way or compatible-use easements allows
the cable operator to reach individual
residents in an HOA the
exclusivity provisions of an access agree
ment would be unenforceable, because
the HOA cannot override or annul the
cable operator's statutory right of access.
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The scope of section 621 is ambigu
ous, however: there is a split of judicial
authority regarding the meaning of (b)
- whether the "easements" to which
cable operators have access includes all
easements, public and private, as long as
they are "dedicated for compatible uses,"
or only easements that are, like the
rights-of-way mentioned earlier in the
statute, dedicated to public (and compat
ible) uses. If the statute applies only to
dedicated public easements, it is much
easier for the developer to control ac
cess to the development, by granting
exclusive private easements to the cho
sen provider. Those private easements
would not then be available for use by
competitors, including the franchised
cable operator.

On the one hand, there is a line of
cases stemming from the Third Circuit
Court of Appeals' decision in Cable
Invs., Inc. v. Woolley, 867 F.2d 151 (3,d
Cir. 1989), holding that under sec
tion 621, a franchised cable operator
has access only to rights-of-way and
easements that have been dedicated to

public use. "Dedication" to public use
requires some official act by which local
government accepts legal responsibility
for maintaining the right-of-way for use
by the general public.

Although state law or local ordinanc
es may specify when and how this oc
curs, as a general matter, an easement
in a new housing development is pub
licly dedicated when the government
votes to accept a subdivision plat that
identifies particular rights-of-way as
public streets or thoroughfares. This
interpretation represents the majority
view in the United States, having been
adopted (with minor variations) by the
Eleventh, Ninth, Fourth and Eighth
Circuits, as well as by numerous U.S.
District Courts.

On the other hand, a number of de
cisions originating in Florida have held
that section 621 prevents a HOA from
using private agreements to block a
franchised cable operator's ability to in
stall infrastructure along or across ded
icated general utility easements, if the
designated purposes of the easements
are compatible with the provision of ca-

ble television. In this view, the purpose
of Section 621 is to authorize the cable
operator to "piggyback" on easements
dedicated to electric, gas or other gen
eral utility transmissions, such that the
law forbids any private agreement that
would prevent a cable franchise from
using dedicated utility easements.

The Solution: Private Easements
Notice that the cable franchise prob

lem arises only to the extent that a PCO
uses a public right-of-way, and the exclu
sivity problem arises only to the extent
that a new housing development in
cludes public rights-of-way or easements
that are dedicated to public or general
utility use.

It follows that both problems may be
avoided or at least mitigated by careful
planning to either minimize or control
the access provided through the use of
public rights-of-way in a private develop
ment. For example, a cable franchise is
only required when the provider "uses"
a public right-of-way by locating facili
ties on or under the public right-of-way.
Arguably, however, if those facilities are
installed in a private right-of-way that is
conveyed before the right-of-way is dedi
cated to public use, the PCO is not "us
ing" the public right-of-way at all.

Similarly, the local cable franchise
statutory right-of-access applies only to
the extent that easements are either pub
lic or dedicated to general utility uses.
If the development project does not use
public or general utility easements, or if
any such easements are placed such that
a user of the easements cannot access in
dividual residences withom crossing pri
vate property, a cable franchise's access
under Federal statute will be limited.
That allows the developer greater control
and, assuming there are no other legal
impediments, the ability to form exclu
sive access agreements with a broadband
service provider selected on the basis of
merit rather than by default.7 BBP
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